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THE LAW OF LITERATURE AND ART IN EN3LAND 
AND AMERICA.—HOW NEAR ARE WE TO INTERNA- 
TIONAL COPYRIGHT? 


THE laws which govern the productions of literature and art in 
a country are not only of national, but peculiarly of international 
importance, since these productions are themselves international 
in character, and serve as strong ties to bind nations more closely 
together. The laws of the United States for the encouragement of 
learning concern the authors, composers, and painters of England, 
France, and Germany scarcely less than they do those of our own 
country. And so, when it is remembered that the best of our 
literature first greets London and Boston readers on the same 
day, it is not strange that American authors watch with interest 
the policy of the English parliament in framing copyright laws, 
and the construction given them by the English courts. 

It becomes, then, a matter of public interest to compare the 
English and the American copyright laws, so far as they concern 
foreign authors, in order to ascertain what rights English authors 
have under the laws of the United States, what privileges have 
been extended by parliament and the English bench to American 
authors, which government has embodied the more liberal and 
enlightened views in its legislation, and how near are the two 
countries to that international copyright so much desired by the 


best men in both. 
VOL. IX. 1 


| 

aT 

y 
XUM 


~ LAW OF LITERATURE AND ART. 


Although the copyright laws of England date back at least to the 
reign of Anne, it is within a quarter of a century that an English 
court of law first declared that a foreign author resident abroad 
was entitled to no protection under the English Copyright 
Statutes. Indeed, the English lawyers, whether on the bench 
or at the bar, have traced the origin of this doctrine no farther 
back than a remark of Vice-Chanceller Shadwell in the year 
1x24, that “the court does not protect the copyright of a 
foreigner.” ! But this case had no connection with the law of 
copyright, and the remark was merely thrown out obiter, and 
apparently without consideration. Moreover, the same judge did 
not hesitate to declare, fifteen years later, that a foreign author 
who gave the British public the advantage of his industry and 
knowledge, by first publishing his work in England, was entitled 
to the protection of the Copyright Statutes.? 

Prior to 1845, the capacity of a foreign author to acquire, or at 
least to confer upon a British subject, valid copyright, does not 
seem to have been denied in the English courts. Nor was this 
from want of opportunity; for the courts had several times 
protected the copyright of subjects whose titles had been derived 
trom foreigners, which is essentially the same as protecting the 
foreign author himself. For the law has never, in England or 
America, regarded the assignee of a foreign author with more 
favor than the author himself, upon the well-known principle 
that no one can confer upon another a better title than he has 
himself. 

The question was first thoroughly discussed in a court of law 
in 1845, when an opinion was expressed by the Court of 
Exchequer that copyright did not exist at common law, but was 
the creature of statute, and that “upon the construction of the 
statutes alone a foreign author, or the assignee of a foreign author, 
whether a British subject or not, has no copyright in England, 
and no right of action on the ground of any piracy of his work 
committed in the British territories.” But the result of the 
decisions at that time bearing upon the subject was stated to be 
that a foreigner was entitled to the benefit of the statutes if he 
had given England the advantage of the first publication of his 
work. And accordingly Chief Baron Pollock, in delivering the 


1 Delondre v. Shaw, 2 Sim. 237. 2 Bentley v. Foster, 10 Sim. 329. 
3 Chappell v. Purday, 4 Y. & Col. 485. 
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judement of the Barons of the Exchequer, went no farther than 
to express the doubt of the court as to whether English copyright 
would vest in a foreigner resident abroad. 

But the determination of this question, if not the discussion, 
was entirely unnecessary, as the copyright in the musical compo- 
sition in question was clearly defeated by its publication in Paris 
several months before it was published in England. Three years 
later the direct issue again arose, and was elaborately discussed 
in Cocks v. Purday before the judges of the Common Pleas, who 
were unanimously of opinion that an alien amy who first published 
in England a work which had not been made publici juris by a 
previous publication elsewhere acquired a copyright in such work, 
whether it had been composed within the realm or abroad.2. And 
this doctrine was affirmed in the following year by the Court of 
Queen’s Bench in the case of Boosey v. Davidson? wherein the 
facts were similar. It was not until the vear 1849 that the 
contrary doctrine was absolutely announced by a court of law. 
The Court of Exchequer, in Boosey v. Purday} overruling a 
prior decision‘ of that court on the equity side and the decisions 
of the Common Pleas and Queen’s Bench above mentioned, 
held that a foreigner domiciled abroad, by sending his work to 
Great Britain for first publication, acquired no copyright, and 
could not confer a valid title upon a British subject. The reasons 
for this remarkable judgment, the first to deny to foreign authors 
and composers protection within the British domain for the 
products of their mental labor and to legalize piracy. were given 
by Chief Baron Poliock, who pronounced the opinion of the 
court : — 

** My opinion is that the legislature must be considered primd 
facie to mean to legislate for its own subjects, or those who owe 
obedience to its laws; and consequently that the acts apply prima 
facie to British subjects only in some sense of that term which 
would include subjects by birth or residence being authors: and 
the context or subject-matter of the statutes does not call upon 
us to put a different construction upon them. The object of the 
legislature clearly is not to encourage the importation of foreign 
books and their first publication in England, as a benefit to this 
country; but to promote the cultivation of the intellect of its 


1 Cocks v. Purday, 5 C. B. 860. 2 13 Q. B. 257. 
3 4 Exch. 145. # D’Almaine v. Boosey, 1 ¥. & Ool. 288. 
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own subjects, and, as the Act of Anne expressly states, ‘to 
encourage learned men to compose and write useful books’ by 
giving them, as a reward, the monopoly of their works for a 
certain period dating from their first publication.” 

This judgment, however, was not suffered to stand long as 
representing the doctrine of the English bench; and in 1851 it 
was overruled by the judges of the Exchequer Chamber, with 
Lord Chief Justice Campbell at their head, who affirmed the 
better and more liberal doctrine which extended the protection 
of the English law to all authors, whether native or foreign. 

* We see no sufficient reason,” said that learned judge, * for 
thinking that it was the intention of the legislature to exclude 
foreigners from the benefit of the acts passed for the protection 
of literary property. The British parliament has no power, and 
cannot by any general words be supposed to intend, to legislate 
for aliens beyond British territory ; but, for any thing within 
British territory, it has the power to legislate for aliens as well 
as natural subjects, and, as we conceive, by general words must 
be presumed to do so. The monopoly which the statutes confer 
is to be enjoyed here, and the conditions which they require for 
the enjoyment of it are to be performed here. What is there to 
rebut the presumption that aliens are included? The Act 8 
Anne, ¢c. 19, which the others follow, is entitled * An act for the 
encouragement of learning, by vesting the copies of printed books 
in the authors or purchasers of such copies.” Assuming that the 
legislature looked only to the enlightenment of the kingdom of 
Great Britain, without any general regard for the republic of 
letters, may it not be highly for the encouragement of learning 
in this country, that foreigners should be induced to send their 
works composed abroad, either in English or in a foreign language, 
to be first published in London? If Rapin or De Lolme had 
written their valuable works to illustrate our history and consti- 
tution, without even visiting our shores, could it be intended that 
they should be debarred from publishing on their own account 
in England, or selling their copyright to an English bookseller ? 
For these reasons, we think that if an alien residing in his own 
country were to compose a literary work there, and continuing 
to reside there, without having before published his work any- 
where, should cause it to be first published in England in his 


1 Boosey v. Jefferys, 6 Exch. 580. 
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own name and on his own account, he would be an author within 
the meaning of our statutes for the encouragement of learning ; 
and that he might maintain an action in our courts against any 
one who, in this country, should pirate his work.” 

Upon this state of the authorities the question came before 
the House of Lords in 1854, where the exhaustive and learned 
discussion of the principles involved make the case of Jefferys v. 
Boosey the leading copyright case of this century, as Miller v. 
Taylor and Donaldson v. Beckett were of the last. The work 
in question was the opera of La Somnambula. Bellini had 
composed this work while resident in Milan, and, in 1831, had 
assigned the copyright in it to Giovanni Ricordi, also a citizen of 
Milan, who subsequently went to England and transferred to 
Boosey, a British subject, the exclusive right to publish the 
opera in Great Britain. Boosey then published the work con- 
temporaneously with a publication in Milan, and subsequently 
Jefferys, a rival publisher in London, published the same work 
without authority. Then arose the question whether Boosey’s 
title, being derived from a foreigner, was valid. At the trial of 
the case, the presiding judge having held, in conformity with the 
decision of Chief Baron Pollock in Boosey v. Purday, that a 
valid title could not be acquired from a foreigner domiciled 
abroad, that ruling was subsequently reversed by the Court of 
Exchequer Chamber. The matter was then brought before the 
House of Lords on a writ of error. in order that the whole sub- 
ject and all the authorities bearing on it might be thoroughly 
reviewed. The highest judges of England, eleven in number, 
including the Lord High Chancellor Cranworth, the Lord Chief 
Justice of the Common Pleas (Right Honorable Sir John Jervis), 
the Lord Chief Baron of the Exchequer (Right Honorable 
Sir Frederick Pollock), besides the venerable Lord Brougham 
and Lord St. Leonards, delivered opinions for the guidance of 
the lords, reviewing the judicial history of the question, and 
the various authorities bearing upon it, with great ability. 

The leading and most important question submitted to the 
judges was whether Bellini, a foreigner resident abroad, acquired 
either by common law or by statute copyright in a work which 
was first published by his authority in England. Six of the 
judges maintained the affirmative of this doctrine, and five the 


14H.L.C. 815; s.c. 30 E. L. & E. 1. 
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negative. The difficulty was in construing the word “author” 
in the statute of Anne; whether its meaning was restricted to an 
English subject, or was general in its application. On the one 
hand, it was claimed that a British legislature dealing with British 
interests must be presumed to have legislated for British subjects 
and for the encouragement of British talent and industry ; while,, 
on the other hand, it was stoutly denied that such restriction was 
intended, as it certainly was not expressed. But, even admitting 
it to be true, “to give a copyright to a foreign author publishing 
in this country,” said one of the judges, * is dealing with British 
interests and legislating for British people. British industry and 
talent will be encouraged by conferring a copyright on a foreigner 
first publishing in England, — industry, by giving it occupation, 
and talent, by furnishing it with valuable information and means 
for cultivation.” “Is it not for the benefit of learning here,” 
asks another, ** that French, Italian, and German authors should 
first publish their works in this country?” 
Throughout this great argument it was fully conceded by all 
that, if the alien author were within the realm at the time of first 
publication, his rights were secured. No matter in what quarter 
he might be, nor how brief might be his sojourn, provided he was 
on British soil on the day of publication, his title vested. The 
law does not require this bodily presence of an English subject 
within the realm. * If Gibbon,” asked Lord Chief Justice Camp- 
bell, “after writing the ‘Decline and Fall,’ at Lausanne, had 
published it here, could it be doubted that while domiciled there 
he would have acquired the same right as an English author?” 
And Lord Chancellor Cranworth went so far as to intimate that 
if Gibbon had established himself at Lausanne without any animus 
revertendi, he would still be entitled to copyright in a work first 
published in England. Lord Campbell was at a loss to understand 
why an alien author with his manuscript at Calais might acquire 
copyright by crossing over to Dover and publishing, but would 
lose the same rights by sending his manuscript over with an agent. 
The Lord Chancellor adhered to this distinction, but classed it 
with those curiosities of law that do not admit of explanation. 
Lord Brougham and Lord St. Leonards, who advised their 
peers, followed the minority of the judges, and the House of 
Lords followed Lord Brougham and Lord St. Leonards, and, in 
pronouncing the most important copyright decision since Lord 
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Mansfield’s time, held that neither at common law nor by statute 
would English copyright vest in a foreign author while resident 
abroad. 

This, therefore, must be regarded as the law of England until 
it shall be changed by the same tribunal that established it. 
But the judgment rests upon a foundation of sand. It was in 
opposition to the advice of a majority of the judges and the 
authority of previous cases, besides being narrow and illiberal. 
Its soundness was questioned in 1868,! when the next copyright 
case was brought before the House of Lords, although the direct 
issue did not arise in that case. Lord Chancellor Cairns and 
Lord Westbury gave as their opinions that the protection of the 
present statute is given to every author who first publishes in the 
United Kingdom, wherever he may then be resident, while Lords 
Cranworth and Chelmsford simply expressed their doubts as to 
the case of an alien resident abroad. 

The words of Lord Chancellor Cairns are so expressive of broad 
statesmanship and the most enlightened views that we quote a 
passage : — 

** My Lords, in my opinion the protection is given to every 
author who publishes in the United Kingdom, wheresoever that 
author may be resident, or of whatever state he may be the 
subject. The intention of the act is to obtain a benefit for the 
people of this country, by the publication to them of works of 
learning, of utility, of amusement. This benefit is obtained, in 
the opinion of the legislature, by offering a certain amount of 
protection to the author, thereby inducing him to publish his 
work here. This is, or may be, a benefit to the author of the 
work; but it is a benefit givea not for his sake, but for the sake 
of those to whom the work is communicated. The aim of the 
legislature is to increase the common stock of the literature of 
the country; and if that stock can be increased by the publication 
for the first time here of a new and valuable work composed by 
an alien, who never has been in the country, I see nothing in the 
wording of the act which prevents, nothing in the policy of the 
act which should prevent, and every thing in the professed object 
of the act, and in its wider and general provisions, which should 
entitle such a person to the protection of the act, in return and 
compensation for the addition he has made to the literature of 


1} Routledge v. Low, L. R. 3 H. L. C. 100. 
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the country. My Lords, I am glad to be able to entertain no 
doubt that a construction of the act so consistent with a wise and 
liberal policy is the proper construction to be placed upon it.” 

It is true that in this case the 5 & 6 Vict. was the statute 
under consideration, while Jefferys v. Boosey was decided upon 
the 8th Anne. But Lord Cranworth remarked that he did not 
‘“as at present advised see any difference between the two 
statutes as far as relates to the subject of the residence of foreign 
authors.” 

So long as the lower courts are governed by the decision of 
Jefferys vy. Boosey, a foreign author resident abroad who publishes 
in England has no protection against piracy; but should the 
direct issue be again carried to the House of Lords, and the battle 
fought over, there is strong reason to believe that the judgment 
of 1854 will be reversed, and the protection of English law 
extended to every author, wherever or in whatever language he 
may write, who gives the British nation the benefit of the first 
publication of his work. 

We come now to consider more particularly the status of an 
American author, composer, or artist, under the English copyright 
law. For this purpose it is not necessary to discuss the interna- 
tional copyright arrangement which exists between England and 
various continental countries, by which protection is extended 
upon specified conditions by an Order in Council to the authors 
resident in those countries, provided reciprocal protection is 
afforded to English authors. By complying with the statute 
regulations as to registration, notice, &c., the author of a book 
first published in Paris or Berlin, where he may be a citizen, or 
of a French comedy or German opera first given to the public 
abroad, may secure a copyright therein in London even months 
after it has appeared on the Continent, and no English subject 
can publish or publicly represent such work in Great Britain 
without incurring the penalty of piracy. But no such arrange- 
ment has been entered into between England and the United 
States. 

An American citizen, in order to acquire in England a valid 
copyright in a work of which he is the author, must comply with 
three conditions: first, publication must be in the United King- 
dom; second, there must have been no previous publication, 
either at home or abroad; third, the author must be at the time 
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of publication within the British dominions. Upon these condi- 
tions copyright will vest, and when it has once vested protection 
extends throughout the British dominions. 

It is important here to note carefully the meaning of the terms 
used. The United Kingdom embraces England, Wales, Scotland, 
and Ireland, while the British dominions include * all parts of 
Great Britain and Ireland, the islands of Jersey and Guernsey, all 
parts of the East and West Indies, and all the colonies, settlements, 
and possessions which now are or hereafter may be acquired.” It 
will be noticed that the area within which the presence of the 
author at the time of publication is required, and that throughout 
which copyright extends, are the same, namely, the British domin- 
ions; while the place of publication is restricted to a smaller 
territory, the United Kingdom. 

There has been little dispute in the English courts respecting 
the first two of these requisites. Although the statute does not 
specify the place of publication, it has never been disputed that 
an English publication is essential, the aim of parliament being 
to increase the common stock of the literature of the country. 
But is the place of publication limited to the United Kingdom, 
or may it be anywhere within the British dominions? How far 
does protection extend when copyright has once vested? Is it 
coextensive with English rule, or limited to a less area? Where 
within the English realm must the author be at the time of 
publication ? 

These points came up for the first time in 1864, and were 
finally determined by the House of Lords in 1868.1 The litigants 
were the well-known London publishers, Sampson Low & Co. 
and Routledge & Co. The former firm had purchased from 
Miss Maria 8S. Cummings, an American authoress, her Haunted 
Hearts, the manuscript of which she transmitted to London for 
publication in April, 1864. At the same time, as arranged 
between her and her publishers, she went to Montreal, Canada, 
and there remained until after the publication of her book, which 
took place on the 23d of May, 1864. Copyright was duly assigned 
to the Messrs. Low & Co., and the work and the assignment were 
registered at Stationers’ Hall in London, the assignor being de- 
scribed as ** Maria S. Cummings, Montreal, Canada.” Shortly 
after the appearance of the work, Messrs. Routiedge & Co.,without 


1 Routledge v. Low, ub sup. 
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authority, published a rival edition, which they claimed they had 
a right to do, denying that Messrs. Low & Co. could have * copy- 
right in a work written by an alien between whose country and 
our own no law of international copyright subsists.” Hence the 
controversy. The lower courts having affirmed the validity of 
the copyright, the matter was carried on error to the House of 
Lords, where it was held that while the statute extends protection 
throughout the possessions of the crown, and does not restrict the 
presence of the author to a less area, publication must be within 
the United Kingdom. The reasons for this distinction were not 
found in the express intention of parliament, but resulted from 
* various provisions and conditions contained in the act which 
could not possibly be complied with if the first publication were 
to take place in distant parts of the British Empire.” ~ 

It is well settled that the publication in England must be a 
first publication ; i.e., there must have been no previous publica- 
tion, either at home or abroad. But the copyright will not become 
invalid by a contemporaneous publication, whether within the 
realm or abroad. Even where the foreign publication is prior to 
that in England but on the same day, it will not invalidate the 
author’s title, if his intention is to publish contemporaneously in 
England and abroad.} 

This point came before the English courts, not for the first 
time, however, in 1868, when Holmes’s Guardian Angel was 
the book in controversy. This work had appeared serially in the 
Atlantie Monthly, beginning with January, 1867. In October, 
Messrs. Sampson Low & Co. published it in book form in London, 
while the author was sojourning in Montreal. Subsequently 
Ward of London issued an edition, alleging that he had reprinted 
it from the Atlantic. The court now held that the author was 
not entitled to copyright in the portion which had appeared in 
the Atlantie previously to the publication of the book in London, 
but restrained the defendant from selling any copies containing 
the last six chapters of the story, the publication of which in 
England was not preceded by their appearance in this country.? 

There is, then, no dispute that an American author may acquire 
a valid English copyright by first publishing in the United King- 
dom, or publishing there on the day of publication elsewhere, if 
he be upon English soil at the time of such publication. It 


1 Boosey v. Purday, 4 Exch. 145. 2 Low v. Ward, L. R. 6 Eq. 415. 


XUM 


q 

j 

} 

| 


XUM 


LAW OF LITERATURE AND ART. 11 


matters not where he has composed his work, nor whether he 
goes within the English realm with the sole purpose of being 
upon English soil at the time of publication, and departs the 
moment the product of his brain is on the market. “If the 
author,” says Lord Chancellor Cranworth, * is at the time of pub- 
lication in England, and while here he first prints and publishes 
his work, he is, I apprehend, an author within the meaning of 
the statute, even though he should have come here solely with a 
view to the publication.” + And in the case above discussed the 
fact was clearly before the court, and considered by the judges, 
that Miss Cummings was a resident of the United States, had 


gone to Canada in accordance with an arrangement with her 


English publishers, and was merely sojourning there temporarily 
for the express purpose of acquiring copyright. Nor is the 
question affected by the fact of contemporaneous publication in 
the United States. Such publication may or may not take place; 
for the doctrine is well settled in the English courts that simulta- 
neous publication elsewhere is not a bar to English copyright.* 
There is no indication as to the time the author shall repair to the 
magic spot, how long he shall tarry, or when he may take his leave. 
His presence does not seem to be required either before or after 
publication, but merely “at the time of publication.” Now, as 
publication takes place on a given day, there is nothing to indi- 
cate that the law will not be satisfied, if the author make his stay 
for the same diurnal period. Nor is it necessary that he should 
be at the place of publication. Thousands of miles may be 
between him and his publishers. He may be on the banks of the 
Ganges, or the shores of the Pacific, or in the most distant 
English colony. So long as he is within the British Empire his 
rights are secured. Nor does the law insist that an American 
author in quest of English copyright shall remain stationary at 
one point even during the brief time of publication. He may be 
whirled through Canada at a fearful rate on the Grand Trunk 
Railroad. But he must appear in propria persond ; he cannot 
appear by proxy, — cannot send, his assignee, or his publisher, or 
his servant. The English courts have said that nothing but the 
presence of the author himself will do. Of course there is little 
to be gained by trying to discover the philosophy of this principle. 
Why copyright will vest if the author tarry ten hours on the 


1 Jefferys v. Boosey, 4 H. L. C. 815. 2 Ibid. 
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other side of the St. Lawrence, while his book is given to the 
London public, but not, if he is on this side; why parliament 
demands the body of the author, as Shylock insisted on Bassanio’s 
flesh, —are things which no inquirer can find out. 

At least we have seen what the status of an American author 
is under the English law. By publishing in England, Wales, 
Scotland, or Ireland before, or at least contemporaneously with, 
publication elsewhere, and passing a few hours at the same time 
at any point under the British flag, the law will be satisfied, and 
his book will be protected wherever that flag waves. Whether 
he might stay at home on the day of publication in defiance of 
English ‘law, and wring from the English judges recognition of 
his rights as a foreigner and protection to his literary property, 
notwithstanding the decision of 1854, remains to be tested by 
some persistent Yankee. 

We come now to consider the status of a foreign author under 
the American copyright laws, as well as of an American citizen 
who derives his title from a foreigner. And here we find that 
the question is freed from much of the doubt and difficulty which 
have surrounded it in the English courts. For there the language 
of the statutes passed for the encouragement of learning from the 
reign of Anne to the present time has been general in its terms, 
extending protection to “authors,” and leaving the courts to 
determine whether or not that expression meant simply British 
authors and nothing more. But in the United States, by the 
several copyright statutes that have been passed from the act of 
1790 to that of 1870, Congress has extended protection only to 
such author as may be a “ citizen of the United States, or resident 
therein,” thus by express words excluding a foreigner from the 
benefits of the statute. Whenever this point has been before our 
courts it has been clearly established that no author can have a 
valid claim to copyright unless he be at the time of recording the 
title a “‘ citizen of the United States, or resident therein.” But 
this clause, nevertheless, has given rise to much discussion, and 
no little doubt as to the meaning of the term “ resident,’”’ and 
what is necessary to constitute such residence as is contemplated 
by the act. Whether the applicant must be a resident with the 
intention of remaining here or of becoming a citizen, whether he 
must have formally declared such intention, and how long must 
he have been here in order to have acquired a residence, are 
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questions that have been left to the determination of the courts. 
The judicial construction put upon the word * resident” in these 
acts is that it refers to a person who is resident here with the 
intention of making this country his place of permanent abode. 
A formal declaration of such intention is not necessary, nor is any 
definite period of time indicated as requisite to constitute such 
residence. Nor is it essential that such person shall be the 
occupant of his own house; he may be a lodger or boarder in 
the house of another. The question seems to be determined by 
the state of mind, the intention, of the person at the time he has 
his abode here, and by his acts, so far as they go to show what 
that intention was. If while domiciled here he intends to remain 
and make this his place of abode, his home, he becomes during 
the continuance of that intention a resident within the meaning 
of the act, though to-morrow he may change his mind, and hasten 
to his native land. How long such intention shall continue the 
courts have not said; but if it exist bond fide at the time of 
recording the title, valid copyright vests, and will not be defeated 
by any subsequent acts or change of mind on the part of the 
claimant. On the other hand, if a foreign author comes to our 
shores, intending to remain here temporarily (to lecture or what 
not), although he actually remain here a year or ten years, he is 
a mere sojourner, and does not acquire a residence within the 
meaning of the act. 

This issue arose and was fully discussed in the United States 
Cireuit Court in Chicago in 1868.1. The complainant was the 
well-known dramatic author, Dion Boucicault, a native of Great 
Britain, who had spent from 1853 to 1860 in the United States, 
and then returned to Great Britain. During that period he had 
taken out a copyright in certain plays which he had composed, 
in doing which he had observed all the statute regulations. It 
was for the infringement of his right in these plays that the action 
was brought against the defendant, whose defence was that 
Boucicault, being a foreigner, could not acquire valid copyright 
in this country. The law on this point was elaborately expounded 
by the court, to the effect that the rights of the plaintiff were to 
‘ be determined by the intention as to residence existing in his 
mind at the time of recording his title; and that, notwithstanding 
his protracted stay in this country, he was not a resident within 


1 Boucicault y. Wood, 16 Am. Law Reg. 539. 
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the meaning of the act, unless his mind was made up to make 
this his permanent home. The jury found that such intention 
existed in the mind of Boucicault at the time of taking out his 
copyright, and therefore his title was held valid. 

To determine thus the intention in the mind of a person will in 
many cases be attended with difficulty, and even with fraud. It 
is a question for the jury, and when the fact has been established 
by them the law will be determined accordingly. 

As to where the work may have been composed, the act is 
wholly silent, and it is obviously immaterial whether it was 
written in or out of the country, provided the author comes 
within the statute requirements as to citizenship or residence. 

It is now important to inquire whether the recent act of Con- 
gress has made any material change in the relation of foreign 
authors to our copyright laws. This act was passed in July, 
1870, and was intended as a substitute for all previous statutes 
relating to copyrights. The provision describing who may be 
entitled to the benefit of the act is as follows: — 

*“ Any citizen of the United States, or resident therein, who 
shall be the author, inventor, designer, or proprietor of any book, 
map, chart, dramatic or musical composition, engraving, cut, 
print, or photograph, or negative thereof, or of a painting, draw- 
ing, chromo, statue, statuary, and of models or designs intended 
to be perfected as works of the fine arts, and his executors, 
administrators, or assigns, shall, upon complying with the provision 
of this act, have the sole liberty of printing, reprinting, publishing, 
completing, copying, executing, finishing, and vending the same ; 
and in the case of a dramatic composition, of publicly performing 
or representing it, or causing it to be performed or represented 
by others, and authors may reserve the right to dramatize or to 
translate their own works.” 

This provision is substantially the same as those of preceding 
acts on this point; but with this notable difference, that in no 
preceding act has the word “ proprietor,” or any equivalent for 
it, been used. Under all previous laws not only a foreigner, but 
also his assignee, whether a citizen or not, was by express language 
excluded from the benefits of the law. But under this section it 
would seem that a citizen of the United States or resident therein 
might acquire a valid copyright in a work which he had purchased 
from a foreign author ; for the language of the act embraces not 
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only the author, inventor, or designer, but also the proprietor of 
any book, map, chart, dramatic or musical composition, &c. In 
other words, while a foreign author is himself excluded from the 
benefits of the statute, he would have the capacity of conferring 
a valid title upon his assignee, provided the latter be a citizen. 
This construction, however, is defeated, in part at least, by a 
following section (§ 103), which provides, — 

** Nothing herein contained shall be construed to prohibit the 
printing, publishing, importation, or sale of any book, map, chart, 
dramatic or musical composition, print, cut, engraving, or photo- 
graph, written, composed, or made by any person not a citizen of 
the United States, nor resident therein.” 

The effect of this language is clearly to disqualify a foreign 
author, or any one deriving title from a foreign author, from 
acquiring in this country copyright in the works mentioned; for 
a general license is given to any one to print, publish, import, or 
sell, without molestation, those articles when purchased from a 
foreign author. But it will be noticed that this license is not 
given in case of “a painting, drawing, chromo, statue, statuary, 
and models or designs intended to be perfected as works of the fine 
arts,” which are included in the section first quoted. Whether 
this omission is intentional or otherwise cannot be determined from 
the act; but the only sound interpretation would seem to be, that 
if a citizen or resident of the United States became the proprietor 
of any of this class of articles from a foreigner, and took the 
requisite steps to secure copyright therein, there is nothing in the 
act to destroy the validity of his title. 

Nor is there any thing in the last-quoted section touching the 
right of performing or representing a dramatic composition. As 
has been seen, the section first quoted gives to any citizen of the 
United States, or resident therein, who has purchased a dramatic 
composition from a foreigner, two privileges: first, the sole liberty 
of selling or publishing it; and, second, * the exclusive right of 
publicly performing or representing it, or causing it to be per- 
formed or represented by others.” The first of these privileges 
is taken away by the subsequent section, which expressly allows 
the unrestricted printing, publishing, importation, or selling of 
any dramatic composition which is the work of a foreign author: 
but this section is silent concerning the second privilege granted ; 
namely, the sole liberty of publicly performing or representing a 
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dramatic composition, or causing it to be performed or represented 
by others. 

The question then arises, what, under the act, are the rights of 
a citizen in regard to the representation of a drama which he has 
purchased from a foreigner? Any one may import or sell printed 
copies. Congress gives that privilege to the public. But does 
this publication and circulation make the composition public: juris, 
so as to deprive the purchaser of his exclusive right to its public 
representation? Under the acts of 1856 and 1831 the owner of 
a copyrighted drama might have the double right, first, of its 
exclusive publication, and, second, of its public representation.! 
These rights were distinct and independent of each other, and 
the infringement of one was not in itself an infringement of the 
other. They were conferred by different statutes at different 
times. They did not exist in the assignee of a foreigner, because 
the sole liberty of public representation was given by the act of 
1856 only in cases where copyright was secured by.the statute of 
1831, under which copyright would not vest in a foreigner or his 
assignee.” Both of these statutes, however, were repealed by that 
of 1870. Under this act, in the case of a dramatic composition 
composed by a foreigner, the exclusive right of publishing is taken 
from the proprietor and vested in the public at large. Such a 
publication would, doubtless, destroy the common-law right of 
exclusive representation belonging to the owner of a manuscript ; 
and it may be contended with some force that it also destroys 
the statutory right. Without presenting a technical argument, 
which would be out of place in these pages, it may be stated that, 
in the absence of judicial light upon this point, it remains an 
interesting question whether a sound construction of the act 
would give to a citizen the exclusive right of representing a 
printed drama which he has purchased from a foreign author, 
notwithstanding the printed copy of the same work may be in 
general circulation. Of course, in the case of a manuscript 
production, the author or his assignee, whether a citizen or 
foreigner, has the common-law right to its exclusive public 
representation. 

The question has its importance in the fact that, if this con- 
struction is the proper one, it opens the gates for the first time, 

1 Daly vy. Palmer (1868), 6 Bl. 256. 
2 Keene v. Wheatleigh (1860), 9 Am. Law Reg. 83. 
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however little, to a foreign author; and its practical importance 
is seen, when it is considered how extensively the American stage 
depends upon foreign authors for the instruction and amusement 
nightly given to the public. , 

It will now be seen that the copyright laws of England possess 
a comprehensive liberality not found in those of the United States. 
In legislating “for the encouragement of learning,” parliament 
has made no distinction between native and foreign authors; but, 
in the opinion of the most learned statesmen, has invited men of 
learning of every tongue to send their productions to the United 
Kingdom for first publication, — aiming to make England the 
Mecca of authors, the centre of learning, of the arts and sciences 
and culture. The most learned judges of the realm, from Lord 
Mansfield down to Lord Chancellor Cairns, have labored to give 
this judicial interpretation to the statutes, —to make this the law 
of the realm. Ever since the decision of the House of Lords in 
1854, a foreign author may acquire the full benefit of the statute 
by his presence within the British dominions, while even the 
judgment making this bodily presence necessary has been shaken 
to the foundation. 

The American Congress, on the other hand, has put into every 
copyright statute passed since the formation of the government 
an unmistakable veto against every author who is not a citizen or 
a resident, whether he offers the beautiful thoughts of Tennyson, 
or the still more beautiful science of Tyndall; and the courts of 
the United States have not been able to give these stern statutes 
a more liberal construction. 

If some hero will induce Congress to pass a law inviting authors, 
composers, and artists, of every nation under the sun to send their 
treasures of learning, science, and art to our shores where they 
shall be protected, he will deservea monument more durable than 
brass. Then will the United States experience an intellectual 
growth without parallel, and will soon lead all the nations in 
learning. But better still will be that international copyright 
law for which so many eminent citizens in both hemispheres have 
pleaded, and which will make all countries one for noble men who 
labor, in whatever vineyard, for the advancement of knowledge 
and truth. : 
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THE TRIAL OF WILLIAM E. UDDERZOOK. 


Ovr criminal records have recently received an addition of a 
more than usually interesting nature. The story is a double one, 
of fraud in the earlier stage, and murder in the later, unique in 
outline, and full of ingenuity in the details. It is that of a com- 
bination entered into for the purpose of swindling certain life in- 
surance companies out of large sums, by a scheme so clever and 
original, and yet so simple, that persons not directly interested in 
the prosperity of such corporations may be tempted to say that 
it deserved, as it very nearly attained, success. But the lit- 
tle step by which, in course of time, the conspirators appeared 
likely to fail of achieving their end, led one of them to murder his 
fellow, by which ill-advised act a new series of elaborations and 
complications being superinduced, the whole proved too much to 
be securely kept out of sight. Scraps and tokens upon the sur- 
face at intervals gave a sufficient clew to those who were resolved 
to go deeper, and finally the whole course of crime was laid bare. 
The thorough and patient detective skill which accomplished this 
difficult feat might have excited the envy even of French police. 
3ut the credit belonged not so much to any police as to the coun- 
sel and agents employed by the insurance companies upon their 
own account. 

On May 21, 1868, Winfield Scott Goss took out a policy of in- 
surance upon his life, for the sum of $5,000, in the New York 
Mutual Life Insurance Company, payable to Eliza Waters Goss, 
his wife. Whether he already contemplated any scheme of fraud, 
or whether his act was innocent in intent as it was in appear- 
ance, does not appear. Probably, however, there was no guilty 
design in his mind at this time; or, if so, it must have been very 
indetinite in outline, for during three years he paid his premiums 
with reasonable punctuality, and evinced no symptoms fitted to 
arouse suspicion. But in May, 1871, he seemed to be seized with 
a sudden mania for insuring his life. On the twenty-sixth day of 
that month he took out a second policy for $5,000, in the Con- 
tinental Life Insurance Company of New York; in October 
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following, he took out an accident policy for $10,000, in the 
Travellers’ Life and Accident Insurance Company of Hartford ; 
on the twenty-sixth day of January following (1872), he took out 
a life policy for #5,000, in the Knickerbocker Life Insurance Com- 
pany. Thus he had, altogether, insurance upon himself, all pay- 
able to Mrs. Goss, to the amount of $25,000. It was a high finan- 
cial value to place upon the existence of a man whose occupation 
was that of a gilder of picture frames, and whose income was only 
between $1,300 and $1,400 per annum. He was, by his own state- 
ment, only thirty-six years old at the date of the last policy, and 
was apparently in excellent physical case, so that there seemed 
little temptation for him to take about $450 each year out of his 
moderate earnings, in order to secure payment to his wife, at his 
death, of a principal sum so disproportionate to their ordinary 
scale of living and expenditure. These considerations did not 
deter the corporations from issuing the policies: but when, only 
eight days after the date of the last policy, the insured life was 
suddenly reported to have been extinguished, they sufficed to sug- 
gest such obvious suspicions that no one could feel surprised when 
the companies took time to investigate. The result of the inves- 
tigation led to a refusal to pay; and on August 19, 1872, the 
widow instituted suits upon the several policies, in the Court of 
Common Pleas at Baltimore. The actions were transferred by 
the defendants to the Circuit Court of the United States, where 
they were entered in September following; and on May 27, 1873, 
the suit against the New York Mutual Life Insurance Company, 
being made the test case, was reached for trial. Messrs. Whitney 
and Johns represented the plaintiff; Messrs. Wallis, Hinkley, 
Marshall, Chandler, and Stirling appeared for the defendants. 
William E. Udderzook, a teacher of the * fine art” of penman- 
ship, and one Gottlieb Engle, had given affidavits for use in con- 
nection with the proof of death, and now appeared as the last per- 
sons who had seen W. 8S. Goss as a living man. On the evening 
of Friday, February 2, 1872, they had accompanied him to a small 
cottage standing in a lane, close to the York Road, about two 
and a half miles out of the city. Goss did not live at this house ; 
but he had hired it some months previously, and used it as a work- 
shop wherein to carry on, in solitude and secrecy, certain chemi- 
cal experiments. For he was a man of inventive genius, and 
believed that he had discovered a process for making india rub- 
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ber, or a substitute for that article. In perfecting this process 
he spent much time at this cottage, conducting his labors covertly 
in the cellar. 

On the afternoon in question, Udderzook, who as an associate and 
brother-in-law of Goss, and also, as an occasional lender of money 
to him, had an interest in his experiments, accompanied him tothe 
house. On the way they purchased a gallon of coal oil and a pint of 
whiskey. Stopping at the neighboring house of Engle to borrow an 
axe, they persuaded Engle to accompany them. On arriving at 
the cottage, they lighted a fire in the fireplace of one of the rooms. 
Neither of these two witnesses went into the cellar, but they were 
in the rooms on the entrance floor. Goss went into the cellar; and 
about dusk, something being said about lighting a lamp, he came 
up with a gas-lamp in his hand. It would hold a quart, but was 
nearly empty, and resisted all efforts to light it, sputtering as if 
the wick were wet. Goss grew excited. Udderzook suggested 
that there might be danger, and that it might be well to borrow 
another lamp from Engle’s house, distant several hundred yards. 
It came out, under cross-examination, that Goss told them, 
as the two went out together for this purpose, not to come back 
for half an hour. He locked the door behind them. At Engle’s 
house, after the lamp was furnished, some one proposed that they 
should now return, but Udderzook remarked that the half hour had 
not expired. Shortly afterward he went to the door to throw 
some water from a tumbler out of which he had been drinking, 
and saw the house, which they had so recently left, enveloped in 
flames. Immediately repairing to the fire, apparently with rea- 
sonable speed, they found the building a mass of flame, beyond all 
hope of extinction. The fierceness of the conflagration was sur- 
prising. Udderzook stood gazing upon the spectacle for some 
short time, then remarked that possibly Goss might not have es- 
caped. A neighbor, standing by and hearing these words, asked 
Udderzook, with some show of indignation, why he had not men- 
tioned earlier his apprehension that a man might have been in the 
house. He responded that he had no acquaintance in the neigh- 
borhood, and did not like to create a disturbance. The chance, 
thus suggested, that a life had been lost, animated some of the 
by-standers to fresh exertions. The side of the building was 
broken in by throwing a plank against it, whereupon something 
resembling the body of a man was seen, and was drawn out with 
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an ice-hook. A body it proved indeed to be, or rather the 
remains of a body, for the lower limbs were destroyed, and the 
features were burned or charred beyond recognition. But, from 
the shape of the chest, neck, and head, it did not seem difficult to 
identify the corpse as that of W.S. Goss. Indeed, who else could 
any one suspect it tobe? Though it afceyward came out that 
some persons had not thought the resemblance quite perfect ; and 
one, from the smallness of the wrist, had at first supposed it to 
be a woman. The body lay upon the ground with the warm 
blood yet flowing from it. Some one asked Udderzook if he 
meant to let it lie there, like a dog. But he turned away, and, 
burying his face in his handkerchief, uttered sounds as of one 
weeping bitterly, and appeared to mourn the fate of his friend. 
Persons present put the body in a box, and carried it to a neigh- 
boring barn, where it lay all night. In the morning icicles of the 
fresh blood were formed upon it. It was taken to the residence 
of Mr. Goss at No. 314 North Eutaw Street, arriving at six o'clock 
Saturday evening, and lay there until Monday, and was then re- 
moved to the public vault of a cemetery, where it remained for a 
long time. While it lay at Eutaw Street, the plaintiff, the widow, 
had no question as to the fact that the remains were those of her 
husband. She knew the contour of the head, neck, and breast. A 
number of witnesses, some ten or more, testified to their belief in 
this sane identity, regarding the recognition of the body as not 
difficult or doubtful. 

Alexander Campbell Goss, brother of the deceased, had found 
in the ruins of the burned house a watch, two chains, a bunch of 
keys, a tape-line case, and a pocket-pistol, all of which were easily 
proved to have been carried habitually by W. 8. Goss. 

A little evidence as to the good character of the deceased and of 
some of the witnesses, and the reading of certain correspondence 
between the insurance companies and Mrs. Goss, in which she 
had fully described her husband’s person and appearance, and had 
twice consented to the exhumation and examination of the body 
after burial, closed the simple case presented by the plaintiff. 

Any possible theory which could be adopted by the defendants 
must inevitably leave it necessary for them to establish to the sat- 
isfaction of the jurors that the body found in the ruins of the 
burned house was not the body of W. 8. Goss. The most simple 
form which this proof could have taken would have been the 
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actual production of that person still living, or, at least, irrefrag- 
able evidence of his having been seen alive subsequent to the 
date of the fire. It may be believed that the agents of the cor- 
porations were not idle in the quest; but all their efforts were 
vain, and they were obliged to meet the exigencies of the trial 
without this conclusive testimony. We are told that the failure 
of the defendants in this respect militated strongly against them 
in popular opinion, and doubtless it had not a different effect upon 
the jury. The means of detection at the command of the com- 
panies were regarded as so great that, when they broke down in 
the attempt to prove that W. 8. Goss had been alive since Feb- 
ruary 2, 1872, it was at once very positively concluded, by people 
generally, that he had not been thus alive. The counsel for the 
defendants, however, came up manfully to the more difficult 
struggle of proving affirmatively that the corpse was that of some 
other person than the insured. 

Divers collateral matters to aid the probability of their theory 
upon this main point were adduced. It was shown that the 
whole visible resources of Goss were an annual income of not 
over $1,400, and an interest, of uncertain value, in the estate of 
his father in Tennessee, yet that he was paying, or had made 
himself liable to pay, $449.95 in each year, in insurance pre- 
miums. He had arranged in one instance to make his pay- 
ment in merchandise, making at the time sundry disingenuous 
representations concerning himself and his business position. The 
circumstances attendant upon the taking out of some of the poli- 
cies were alleged to have been peculiar. The agent of the 
Knickerbocker Company professed, somewhat vaguely, to have 
been so much “struck” by the application that he sent Goss's 
cheque, so soon as it was received, to be certified by the bank. 
The agent of the Travellers’ Company had been surprised because 
Goss voluntarily came to him for a policy: it was usually necessary 
to solicit parties. Such spontaneous action was altogether sin- 
gular. Immediately before the fire Goss had drawn out his entire 
balance from the bank where he had been keeping a small deposit 
account. There was nothing very substantial in all this; nor 
could an uninitiated public well account for the extreme aston- 
ishment and suspicion with which the insurance men now stated 
that they had seen fit to regard Goss. It was certain that their 
acute sensibility had not led them to make any unusually care- 
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ful inquiry concerning him, and had not prevented them from 
taking his money and giving him his policies quite in due course 
of business. A man may have an unreasonable mania for insur- 
ing his life without necessarily being a swindler, and may die a 
day or two after drawing his cash from his bank without being, 
therefore, regarded as an impostor in his death. 

Evidence was offered that, in his application to the Knicker- 
bocker Company, Goss had falsely stated that his prior applica- 
tions to other companies had been accepted. This was objected 
to by the plaintiff's counsel, but admitted by the court upon the 
ground that it went to show the fraudulent intent of Goss. Upon 
the same ground the defendants were allowed to show that Goss 
had stated himself to be temperate in the use of liquor, but that 
he had been tended by a physician for intemperance upon at least 
one occasion. The defendants further sought to show that, on 
the evening of February 2, 1872, A.C. Goss was not at tea at his 
boarding-house as usual; that he had an engagement with his 
landlady’s daughter for that evening, but sent her a note, saying 
that he must see his brother, and could not meet her; that he 
came home about nine or half past nine o'clock. <A livery stable- 
keeper testified that about dusk of that afternoon A. C. Goss, 
giving the name of A. C. Arden of 314 North Eutaw Street, ob- 
tained from him a horse and buggy to go to the neighborhood of 
Greenmount Cemetery. He returned about twenty or thirty 
minutes after nine o'clock. Witness had been very uneasy about 
this transaction at the time, regarding it, and every part of it, as 
“irregular.” Witness did not see A. C. Goss upon his return, 
but was positive as to his identity. The groom who did then see 
him, and who received from him a present of a pair of buckskin 
gloves, could only say that he resembled A. C. Goss. The mas- 
ter asked the man if he came by the gloves * regular,’’ and hear- 
ing how they had been given to him concluded that they had 
been used in handling the dead body at the fire, and that the 
owner did not care to keep them. It may be noticed that the 
hirer of the buggy gave the initials A. C., that the name of Arden 
was that of the mother of Mrs. W. S. Goss, and that the resi- 
dence given was the boarding house of W. S. Goss. Such little 
waifs and strays of evidence, suspicion, or whatever other charac- 
ter they may deserve, occur more than once in this story. 

A. C. Goss, having testified to finding certain personal effects 
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of his brother in the embers at the place where the body lay, the 
defence summoned John C. Smith, resident only a short distance 
from the burned house, and who assisted in dragging out the 
body. He testified that he searched carefully for the watch and 
rings which he had seen Mr. Goss wear, but could find only a few 
bones. The body lay with the face to the ground, and witness 
searched just where these articles should have been. He found 
a glass bottle melted, and thought the fire so hot that it could 
not have failed to melt a watch chain. : 

From Martin Quinn, who was present at the recovery of the 
body, it was gathered that certain boys from a neighboring school 
had said, before any suggestion was made that a man might have 
been burned, that they had seen the occupant of the house come 
out and go down the lane. 

Dr. Howard testified that surgeons found no difficulty in get- 
ting as many bodies as they wanted for dissection, at the price of 
fifteen or twenty dollars apiece; and that such were always ob- 
tained as fresh as possible. 

Several persons at both trials gave most elaborate and careful 
descriptions of the personnel of the supposed deceased. These 
were so singularly consonant with each other, as to show him to 
have been a man of very marked and noticeable form and face. 
He was said to have been five feet seven or eight inches high ; 
stout, weighing perhaps 175 or 180 pounds; very erect and 
straight-backed, having his chest thrown well forward; with a 
round full face, good-looking and agreeable in expression ; with 
dark eyes; dark hair slightly tinged with gray, and inclining to 
curl, and a heavy moustache; brow prominent, and forehead 
slightly receding. His habit had apparently been to wear a beard 
or whiskers, or both, but after he had occasion to disguise himself he 
sought assistance by shaving. Especially he was said to have had 
unusually large fine white teeth. Upon this first trial it was these 
teeth which formed the defendants’ piéce de résistance. Their wit- 
nesses stated that they had often noticed them when Goss talked 
or smiled. 

The medical experts who examined the exhumed body were 
able to say little that could throw light on its identity with 
W. 5S. Goss except in this same matter of teeth. The physicians 
stated that the corpse was that of a white male, of large and 
muscular frame, between twenty-five and fifty years of age ; but 
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whether death had been caused before the burning or by the 
burning it was impossible for the scientific men to say. A den- 
tist was able to give more valuable opinions. Five back teeth in 
the upper jaw had certainly been lost some time before death ; 
the upper tooth next to the front tooth had evidently been lost a 
cousiderable time before death; uine teeth were lost from the 
upper jaw before death, and only two remained in position ; five 
remained at the time of death. In the lower jaw, seven teeth, of 
which one was a front tooth, had been lost before death, one 
remained in a state of partial destruction, and eight were in the 
jaw at the time of death. The opinion was expressed that the 
front teeth were not good. No tokens of the wearing of any false 
teeth were discovered. But there were marks of an abscess, from 
which it was apparent that the man must in life have suffered a 
great degree of pain. It was declared that there could be no 
question among experienced dentists as to whether the loss of a 
tooth had occurred before or after death. 

Many persons said that they looked at the remains, but found 
them unrecognizable. One man said he doubted whether they 
were those of a white or a black man. 

It was shown that Mr. Udderzook conveyed the news of the 
burning and probable death of Goss to the police in time to get 
it inserted in the morning papers of the following day, and that 
he made the communication for this purpose. 

The plaintiff, in rebuttal, showed that W. S. Goss had had at 
the National Mechanics’ Bank deposits which together amounted 
to $2,100, and that he had been in sufficiently easy circumstances 
to lend to a friend at different times divers sums ranging from 
$100 to 3300. 

A. C. Goss denied the hiring of the buggy. Having met the 
stable-keeper subsequently to the date of the alleged hiring, he 
had denied the whole transaction, including the giving of the 
gloves; and then concluding that a conspiracy was hatching 
against him he had made memoranda of his conversation. He 
said that in that conversation the stable-keeper told him that the 
man who hired the buggy gave the name of Raugh. He also was 
almost positive that he was at tea at his boarding house on Feb- 
ruary 2, 1872, and thought the landlady’s daughter was mistaken in 
placing the engagement and note of excuse upon that day. He 
was administrator of his father’s estate; it was estimated to be 
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worth $65,000; and W. §. Goss had received $800 from it in one 
payment. 

The defence again put in the stable-keeper, who in turn directly 
contradicted A. C. Goss, and denied having ever heard the name 
of Raugh. 

The counsel for the defendants prayed the court to instruct 
the jury, substantially: that the burden was upon the plaintiff 
to satisfy the jury that the body burned was the body of W. S. 
Goss ; that if the jury should find that in his applications for in- 
surance Goss had, by wilful falsehood, stated himself to be a tem- 
perate man, then the applications were fraudulent, and the jury 
were at liberty to consider such frauds together with all the facts 
of the case bearing upon the question of fraud at issue in this 
cause in relation to the actual or fictitious death of said Goss; a 
like prayer was offered on the supposition of the jury finding that 
Goss wilfully and falsely declared his prior applications for insur- 
ance to have been accepted ; and, finally, it was asked that the jury 
should be instructed that, in determining the question of fraud in 
this case, they might consider all the circumstances of the several 
applications for insurance, and any fraudulent conduct or false state- 
ments of Goss in connection therewith, and the obtaining the pol- 
icies thereunder. The court gave the instructions according to the 
prayers of the counsel. But the defendants’ case was past praying 
for. Be it that they had really failed in establishing what they had 
undertaken to prove, or that they were the victims of popular 
prejudice and unjust hostility, the jury found against them. It 
took four hours and a half for the jurors to agree, and then they 
gave the widowed plaintiff the full amount which she asked for, 
viz., the sum written in the policy, with interest, $5,227.98. It 
was reported that only one juror regarded the defendants’ case 
with favor ; and the result of the trial was understood to meet the 
views of the public, which had watched the proceedings with 
more than usual interest. 

But it was the end only of the first act. 

Immediately after the verdict was announced the defendants’ 
counsel gave notice that he would file a motion for a new trial. 
Almost directly after this, the motion still pending, news came 
that the body of a murdered man had been discovered in Chester 
County, Penn. The story went that the remains resem- 
bled those of a stranger who had been staying in that neighbor- 
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hood, who had gone out in a buggy with William E. Udderzook 
one evening in the direction of the woods where the corpse had 
been found, and who had not since been seen. The connection 
of the name of Udderzook, chief witness and next friend of Mrs. 
Goss, with this matter, was enough to attract the attention of the 
insurance companies, all alert to lay hold of any possible clew to 
the mystery. The description of the remains found in Baer’s 
woods tallied very accurately with the description of Goss, and 
in a few days the agents of the several companies, each having 
started independently upon the same line of discovery, acciden- 
tally came together on the road to Penningtonville, a town in the 
neighborhood of the place where the body had been found. 

The investigation already made by the companies had satisfied 
them that on the night of the fire Goss safely left his burning 
house, and took the night train to Wilmington, Del. There 
he had his whiskers shaved off, and started for the West. After 
wandering there for several months, he again turned his face east- 
ward, and his movements begin to become of special interest upon 
his arrival in Pennsylvania. 

Before many days had elapsed, facts enough had been elicited 
from various quarters to authorize the arrest of William E. Ud- 
derzook, which was made upon July 15. It caused quite a flutter 
among his friends and acquaintances, of whom he had an unusu- 
ally large number. For he had led an active life, and reputable, 
though divided among a great variety of occupations. He had 
been a teacher of oil painting, a manufacturer of edge tools, an 
inventor, or, more correctly perhaps, an experimenter; a soldier 
serving with credit upon the federal side in the war; thereafter 
a policeman in Baltimore, of marked efficiency; and recently a 
candidate for the State Legislature from the sixteenth ward of 
that city, indorsed alike by republicans and temperance men. 
He had also been a grand officer in the Independent Order of 
Mechanies. His character stood high ; he was very fond of his 
family, with whom he spent most of his leisure hours; he was 
abstinent in the use of liquor and tobacco. Altogether he was 
not a person upon whom popular suspicion would easily fasten, 
especially in so queer a matter. The improbability was increased 
by his connection both by marriage and friendship with Goss. 
One only fitness for the crime he seemed to have, and that lay 
in his remarkable muscular strength. But it was cruel to 
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found suspicion upon the mere fact of a physical ability to be 
guilty. 
On October 29 following, the case came on for trial at West 
Chester, Penn., Chief Judge William Butler and associates 
Passmore and Hawley on the bench. The jury was made up 
with commendable despatch. The first person called, a Mr. 
Morton, said that he had formed, from reading newspaper re- 
ports, just such an opinion as he would form in any other case, 
but not such as to prevent him from rendering a true verdict on 
the facts. He explained that in reading newspaper reports he 
formed an opinion merely contingently upon the statement being 
correct. The court said it would much prefer to have jurors 
wlio had never heard of the case, but that was impossible in a 
country where newspapers were so generally circulated. But 
the same difficulties arise in every prominent criminal trial. Mr. 
Morton was ordered to stand aside for the present ; but when the 
whole list had been called, and only seven jurors obtained, he was 
again called. The court being apparently on the point of accept- 
ing him, the defence withdrew all objection, and he was sworn as 
the eighth juror. Similar objections occurred in respect of other 
jurors, but they were overcome in a very sensible and satisfactory 
manner. The court remarked that the prisoner had a right to 
start with the favorable prepossessions of the jurors, and that he 
should not be placed under the necessity of removing their impres- 
sions against him. Proceeding upon this sound theory, the judges 
seem to have had little difficulty in selecting a jury acceptable to 
any fair-minded and intelligent man. 

On July 9, a man passing over the road which leads from Jen- 
nersville to Penningtonville, and in part of its course skirts Baer’s 
woods, noticed many buzzards collected at a certain point among 
the trees, and also perceived a disagreeable odor. Two days after, 
Ganier P. Moore had his attention attracted by the congregation 
of buzzards at the same spot, and by the stench. His curiosity 
was so far excited that he went in among the trees, and found 
‘‘something mysterious” concealed beneath earth, leaves, and 
limbs of trees. From a tuft of dark hair mixed with gvay, anda 
smali portion of the abdomen, which this witness had been able 
to see, he ** became conscious ” that the hidden body, watever it 
might be, was “ something that ought not to be there.” Without 
further investigation, he went on with the prudent design of get- 
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ting a companion to share the task of disinterment, and a few 
hours later returned with Mr. Rhoades. Armed with a shovel, 
they proceeded to explore the grave. and came first upon a bloody 
shirt, which very important article of evidence, it may be re- 
marked by the way, was afterward rescued by the insurance com- 
panies’ agents actually out the very wash-tub, where feminine 
neatness was on the point of soaking and scrubbing away nearly 
all its value. Next followed the body itself. One side whisker 
was upon the face, and a beard apparently of two or three days’ 
growth. The hair was dark, slightly intermixed with gray, an 
inch or more long, and inclined to curl. The face, when first 
exposed, was white and quite natural, so that witness could easily 
have recognized it, had he known the person in life; but after it 
had been exposed to the air for about an hour and a half, it turned 
so dark that some one remarked that it looked like the face of a 
colored man. The legs and arms had been severed from the 
trunk, and were discovered, lightly covered with earth, near b . 
On the feet were white cotton hose and congress boots, which had 
been half-soled and were marked “8” upon the inside of the 
strap. In the neighborhood of this duplex grave some ashes and 
charred fragments indicated there had been a fire kindled in the 
woods ; some pieces of charred cloth with a few buttons were 
found. The witness identified a shirt shown him as that discov- 
ered in the exhumation, and at the sight of the blood-stained 
garment the prisoner was. noticed to flush a little, and betrayed, or 
was imagined to betray, a slight nervousness not in keeping with 
his wonted rigid self-control. Witness further stated that the 
boots and stockings shown him resembled those on the feet of the 
corpse. A box was shown as a model of the grave, with roots 
of the tree which had protruded into the grave placed in it as 
they had appeared. 

It was proposed to show to this witness a photograph, and to 
ask him if he recognized it, and to follow this testimony with 
further evidence. The defence objected : first, on the ground that 
no proper basis had yet been laid for the introduction of the pho- 
tograph ; secondly, because the accuracy of the photograph, which 
alone could give it value in the eve of the law, had not been 
proved. But the court overruled the objection, at the same time, 
however, saying that it would have been preferable if the counsel 
for the prosecution had shown several different photographs to 
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the witness, and asked him if he recognized any of them. <A card 
was accordingly shown to Mr. Moore, whereon (as was afterwards 
proved by J. W. Langley, agent of the Continental office) that 
gentleman was represented sitting and W. S. Goss standing 
beside him. The likeness had been taken about 1871. The witness 
after scrutiny said that the likeness of the person standing bore a 
strong resemblance to the face of the corpse found in the woods, 
the other man he had never seen. He had looked at the face 
when the body was first uncovered with an express purpose of 
seeing whether or not he knew him, and decided that he had 
never seen the person to whom it belonged, and that had he ever 
seen him he could have made the recognition. 

The coroner testified, but had little of importance to say. The 
body was placed in ice about eight o’clock in the evening, and 
buried on the following afternoon. The hair was dark, sprinkled 
with gray: a specimen of it, together with a side whisker, had 
been kept, and were produced. 

The prosecuting counsel asked the witness whether, if he had 
known the man in life, he could have recognized the corpse. But, 
the question being objected to, the court called attention to the 
fact that this witness had not arrived until after the darkening 
of the face, so that the circumstances were different from those 
which had pertained to Mr. Moore’s testimony. This person 
could only give an opinion which would be mere guess-work, and 
not fit to go toa jury ina capital cause. The objection was there- 
fore sustained, and the court further refused to allow the photo- 
graph to be shown to the coroner as it had been to Mr. Moore. 

Dr. Bailey testified as to the marks of violence noted by him 
upon the corpse. He found nine cuts or wounds of various de- 
grees of severity. One was across the throat, severing the wind- 
pipe in two places; another had depressed and broken the bridge 
of the nose, and must have been produced by a very severe blow. 
The front teeth, four above and four below, had been driven back 
into the mouth. Some of the wounds were by a blunt, others by 
a sharp instrument. The severing of the limbs had been done 
by a cutting instrument, but with no degree of anatomical skill. 
The teeth found showed that the set had been a very full and 
good one, composed of large and fine teeth; but the number had 
not been especially observed. The doctor believed the man to 
have been from thirty-five to forty years of age, five feet eight or 
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nine inches high, thirty-eight to forty inches in girth around the 
chest ; he had evidently carried himself very erect, with his chest 
thrown well forward; the limbs were those of a man of good 
physique, and not of a laboring man. The doctor noticed the 
scar of an old wound upon the forehead. 

Two subsequent examinations were made by two other physi- 
cians, who differed in no material respect from Dr. Bailey. One 
of them gave more explicit information about the teeth, which 
he said were particularly good, white, and regular. The victim 
must have had twenty-eight in his mouth at or just preceding his 
death, and the few that he had lost were all back teeth. 

An old and familiar acquaintance of W.S. Goss saw the body on 
July 18, and was asked if he was able to identify it. Against the 
objection of the defendant’s counsel, the question was admitted, 
and witness said that he made the identification certainly to his 
own satisfaction, and recognized the remains as those of W. S. 
Goss. He remembered and noted particularly the nose, brow, 
and shape of the forehead, the shoulders and chest, as he had 
seen them in life, and the expression in the region of the eyes. 

Carter, agent of the Continental Life Insurance Company, knew 
Goss in Baltimore. He also, on July 18, saw and recognized 
the body, judging partly by the forehead, but especially by the 
shoulders. Witness was positive, and would have made the 
recognition even had he not known that Goss was dead. He 
might have made it more accurately, had the face not been smooth- 
shaved and not mutilated; but he manifested no doubt of the 
accuracy of his conclusion. 

Louis Engle described a blood-stone finger-ring worn by his 
acquaintance, W. S. Goss, in Baltimore, for some four or five 
months previous to the fire of February 2, 1872; it was large, 
square-cornered, flat upon the surface, and otherwise, by the 
peculiarities of the band or groove, easily distinguishable. Wit- 
ness had himself at times worn the ring. He identified it quite 
positively with a ring which was shown to him. 

Other witnesses declared the same ring, shown to them by 
counsel, to be one, or precisely to resemble oue, which they had 
seen A. C. Wilson wear. One man had had it in his possession 
for some time as security for a debt owing to him from Wilson. 
Another, a jeweller, had had it shown to him by Wilson for the 
purpose of learning from him how much money could be raised 
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by pledging it. Miss Emma Taylor, of Newark, had worn Wil- 
son’s ring a little, but had a vague remembrance of somewhat 
different marks on the stone. This damsel, however, confessed 
to having had a considerable number of rings in her possession, 
and might have become confused. Her relations with Wilson 
appear to have been sentimental, and to have amused the audi- 
tory somewhat. He used to write her very many notes, occasion- 
ally even two or three in a day, but ceased to do so after leaving 
Newark. She recognized the photograph of Goss as a likeness of 
A. C. Wilson ; she also said that the Congress boots shown to her 
were like those worn by him. It was proposed to identify by her 
testimony certain letters, as being in the handwriting of Wilson. 
The counsel for the defence objeeted strenuously. The court ac- 
knowledged the danger to be anticipated from the admission of the 
testimony, but said that since the knowledge of the witness came 
up to the standard required by law the evidence could not be re- 
jected. These letters, folded over by the court so as to conceal the 
dates and signatures, were shown, and the witness stated her belief 
that they all were in the handwriting of Wilson. Two, dated re- 
spectively at New York, January 3, 1872, and at Newark, June 19, 
1873, were signed A. C. Wilson, and one written in the autumn of 
1871 was signed W.S. Goss. That from Newark was in answer 
to an advertisement in the ** New York World.” The writer de- 
scribed himself as * an humble, unassuming, and good-natured indi- 
vidual,” and hoped he might be accommodated for less money than 
the advertisement called for, saying he could put up with any 
thing, and that all he wanted was to get into the country. The 
same three letters were afterward identified by a witness whose 
opinion might fairly carry with it a greater degree of weight. 

D. R. Mullin, living at Bryn Maur Station on the Pennsylvania 
Central Railroad, an old friend of Udderzook and tolerably famil- 
iar with his handwriting, testified that he received two letters 
from him in the autumn of 1871. The first, dated at Baltimore, 
on October 28 in that year, after a few remarks about the writ- 
er’s own affairs, said : — 

I should have written this letter sooner, but I am rather careless about 
writing. I suppose that I have been prompted to this by a very particular 
friend of mine: he is a man of fine appearance, and about my age and very 
well todo. But the large circle of acquaintances that he is obliged to min- 
gle with has become a great annoyance. It is his intention to leave the 
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city for a few months, in order to wean himself from so much company. I 
recommended Cooperstown as a QUITE little place and just what will suit 
him. Now, if it would suit your folks to receive him as a boarder, please 
write soon and name the particulars. He will not want to leave Baltimore 
for some few weeks.” 


The second letter, dated November 16, following, contained 
this paragraph : — 

“T wrote you in my last in regard to a friend of mine that desired to 
wean himself from a number of his former associates. He has been in the 
way of getting a little intoxicated. I thought that you might reform him. 
He is my age, with gentle appearance. Would it suit you to board him a 
few months or less? Please answer as soon as possible.” 


Witness stated that he wrote declining to take the proposed 
lodger. On June 22, 1872, a stranger came to witness's house, 
went to Philadelphia that night, but, returning again the next day, 
stayed until November 16,1872. He gave his name as A. C, Wil- 
son, and a few days later he was noticed to twine out a vine into 
the full name of Alexander Campbell Wilson. 

The prosecuting counsel proposed to ask Mullin what he had 
heard said by that person at sundry times. The prisoner’s coun- 
sel objected; the admissibility was then argued, on the ground 
that the declarations of Goss formed part of the res geste. But 
the court, without hesitation, refused to permit the testimony to 
be given. - Proof was, however, admitted of such a habit of in- 
temperance on the part of Wilson as would mark or distinguish 
him. Similar testimony as to the habits of W. 8. Goss was soon 
after offered, and also admitted. 

The state attorneys also proposed to show that this man 
Wilson frequently sent parcels and letters to A. C. Goss, in 
eare of Stevens & Co., Baltimore, and also received letters from 
Baltimore enclosed in envelopes bearing the imprint or address of 
Stevens & Co. The defendant’s counsel objected to this, urging 
that they could not be expected to disprove or account for the 
acts or affairs of A. C. Goss. But the court said that in proving 
identity, when a person had changed his abode, his correspond- 
ence was an important point, and admitted the evidence. It 
’ was shown, also, that Wilson, at least in several instances, 
did not address the parcels himself, but asked another person to 
do so. The reason he gave for asking some one else to perform 


this simple task for him was not allowed to be stated. 
VoL. IX. 8 
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It was shown that Wilson occupied himself in making a mode] 
of a peculiar ratchet screw-driver, designed to keep the pressure 
continuous in the screw while the hand was turned, and that he 
claimed to have invented it himself. Goss was proved to have had 
a similar article in his possession. 

The photographer who had taken the likenesses of Goss and 
Langley was called for the state ; and on cross-examination the 
defendant’s counsel sought, though with imperfect success, to 
lead him to acknowledge that the picture might be a poor, inac- 
curate, or deceptive representation of the original person who 
stood for it. 

Mrs. Elizabeth Toombs and her husband, of Newark, N. J., 
gave important testimony. A.-C. Wilson boarded with them 
from November 28, 1872, to June 20, 1873, nearly seven months. 
On May 11, 1873, the prisoner, Udderzook, came to the house 
between five and six o'clock in the morning and insisted upon 
seeing Wilson. He was conducted to that person’s chamber, and 
was hailed by him as * Doc;” was also afterward addressed by 
him as Doctor. It was subsequently shown that Goss had been 
in the habit of speaking to Udderzook by the same title. Wilson 
introduced the prisoner as Mr. Mullin, —the name, it may be 
noted, of the person at whose house Wilson had so recently stayed 
for several months. The prisoner breakfasted with the family, 
and was at the house again in the evening. The witnesses de- 
scribed the personal appearance of Wilson to the same effect as 
the descriptions so often given of W. S. Goss; and it may be re- 
marked here that the numerous descriptions given by various 
witnesses of Wilson all agreed to a remarkable extent both with 
each other and with the descriptions of Goss. When Wilson left 
his house, he wore Congress boots, or gaiters, as they are some- 
times called. They had been half-soled, and bore the number 
eight upon the inside of the strap. ‘The boots or gaiters found in 
the woods on the feet of the murdered man resembled those worn 
by Wilson. On the morning that Wilson left, Mrs. Toombs 
washed a shirt for him. The bloody shirt found beneath the 
body was shown to her, and she thought she could identify it 
with the shirt she had washed, by button-holes, missing buttons, 
and other similar marks. Many of the principal points in the tes- 
timony of Mr. and Mrs. Toombs were corroborated by other wit- 
nesses who had known Wilson during his stay with them, and 
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had seen Udderzook on the occasion of his visit. It was shown that 
another person called upon A. C. Wilson while he was boarding 
with the Toombs family, and was introduced by him as his brother. 
The crier, at this point, arose and called for A. C. Goss, and again 
for Alexander Campbell Goss, but elicited no response. The 
state’s attorney then said that he had summoned A. C. Goss, who, 
however, did not appear to be present. But it appeared, in the 
cross-examination, that a Mr. Goss from Baltimore had since 
called at the house of Mrs. Toombs, and been recognized by her 
as the “brother”? who had called on A. C. Wilson. The third 
day after Wilson left the house, Mrs. Toombs received a note from 
him ; it was written on Friday morning, said he was the most 
miserable man living, and that he should sail for Europe the fol- 
lowing Saturday at noon. Since then she had heard nothing 
from him. 

Michael O'Donnell was the room-mate of A. C. Wilson during 
the latter part of the time when that person lodged with Mr. 
Toombs. He identified the likeness in the photograph with Wil- 
son. He gave Wilson a bone collar-button of a brownish tint, 
and precisely resembling one which was shown to him by the 
state’s attorney. He believed the two to be identical. He also 
identified a valise which was shown to him, as the one, or exactly 
like the one, which Wilson had and took with him upon his de- 
parture. Several other witnesses had given similar testimony 
concerning the valise, but O'Donnell was able to speak with a 
greater degree of certainty, because Wilson had proposed to him 
to exchange valises, and he had then examined Wilson's valise. 
There was much other testimony as to this valise, but it was not 
so connected with the prisoner as to make it of any real value in 
the cause. 

The prosecution proposed to show by this witness that Wilson 
had stated himself to be interested in an insurance suit in Balti- 
more, which, at first, he said that he expected to lose, but in which 
he afterward said that he had been successful, and that bis own 
share of the proceeds would be $15,000. Also that Wilson had 
proposed to witness that they should join in a scheme for defraud- 
ing life insurance companies. The court said that the Baltimore 
transaction might be shown as a fact, but that no combinations 
were proved to have existed between the deceased man and the 
prisoner of such a nature as to render the latter liable for the 
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words or acts of the former. At this stage of the case the proposed 
evidence could not be admitted for want of a proper basis ; later it 
might become admissible. 

B. C. Norris saw Wilson packing his valise. A pair of light 
trousers lay beside him, which he said he should not have room 
to take away. They were darned in the seat. The witness 
thought a pair of trousers shown to him were the same. Mrs. 
Toombs said that Wilson left at her house a pair of light trousers, 
and she thought those shown to her were the same. A coat had 
been left by Wilson at Mr. Litzenberg’s, in Athensville, which 
was described, and which was stated to be, or in the witness’s 
opinion to be, identical with the one shown in court. Other per- 
sons testified that the same garment, or garments, were undistin- 
guishable from those which had been worn by W.S. Goss shortly 
before or up to the time of his disappearance. 

A haberdasher identified the bloody shirt as precisely resem- 
bling one sold by him to A. C. Wilson in the preceding June. 
A tailor said that he used to make clothes for W. 8S. Goss; that 
the coat shown him had been made by him, and that its measure- 
ments corresponded exactly with the measurements which he had 
taken and used for making coats for Goss. The coat was old, 
and the only mark upon it was upon the collar loop, where, by 
the aid of the magnifying-glass, the witness deciphered the 
letters W. S. His own initials were W. S. H., but his habit 
was to put upon garments made by him the initials of the cus- 
tomer. 

It was now stated by the prisoner’s counsel that a branch of 
the case had been reached where he thought that a discussion 
should be had before the court in the absence of the jury. The 
jurors were accordingly withdrawn, and it was then stated that 
the prosecuting counsel proposed to prove the various insurances 
effected upon his life by Goss; the burning of the house; the 
affidavit made by Udderzook for the use of the companies ; 
the institution of suits against them by Mrs. Goss, the widow ; the 
appearance of Udderzook as chief witness in her behalf; the 
result of the test suit; the motion for a new trial, based on the 
statement by the companies that if time were given them they 
could prove W.S. Goss to be still in life ; and, finally, that while 
this motion was still pending the prisoner persuaded A. C. Wil- 
son, alias W. S. Goss, to meet him at Philadelphia ; that he took 


AUF 


~ 


1 

a 
t 

t 

h 

0 

( 

i 

Q 

t 

i 

a 

I 
1 


Avr 


TRIAL OF WILLIAM E. UDDERZOOK. 87 


him thence to Jennersville, and thence drove him in a buggy to 
a point at or near Baer’s woods, and there murdered him. 

The defendant’s counsel argued strongly and with much clear- 
ness and ability against the admissibility of such evidence. The 
prisoner was not on trial for fraud upon an insurance company. 
Acts not connected with the crime for which the defendant was 
arraigned could not be shown in this case. The acts and declara- 
tions of Goss could prove only a conspiracy for which defendant 
was not now being tried. The action of Goss in insuring his life, 
taken wholly independently of the prisoner, and before Udderzook 
had appeared upon the scene, could not be adduced against him. 

The court said that some details of the proposed evidence, as it 
should be offered, might turn out to be inadmissible, but the out- 
line as sketched out could not be regarded as presenting any 
objectionable features. It bore upon the identity of Wilson with 
Goss, and upon the motives of the prisoner in murdering Goss. 
It was proper to show the existence of a motive which could 
induce Goss to change his name and appear to be dead. It was 
proposed to show that the prisoner had made an affidavit in proof 
of Goss’s death, and that he had appeared as a witness for the 
same purpose. If he was in a conspiracy with Goss to defraud 
the companies, he had a motive to keep Goss concealed, not alone 
in the hope of sharing in any booty, but to secure himself against 
a criminal prosecution. To further these ends, the death of Goss 
might have become indispensable. 

The jury were accordingly recalled. It is not of course desira- 
ble to reiterate here the story of the taking out of the policies 
and of the burning of the house or shop, together with the medi- 
cal and other testimony as to the appearance of the corpse found 
in the ruins, all which was repeated substantially as it has been 
already recited in the sketch of the insurance case, with a very 
little corroborative and cumulative evidence. Only one new and 
important fact was added. In the first case no attempt had been 
made to explain how so bulky an article as a human body had 
been got into the burned house without being noticed by any 
person. <A fellow-workman of Udderzook, on Clay Street, Balti- 
more, now appeared, and testified that on the day of the fire a box 
was brought to that place in the forenoon and left upon the pave- 
ment. That in the afternoon it was taken away by Udderzook 
and W. 5. Goss in an express wagon. Witness had seen it only 
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from some little distance, and thought it was probably about four or 
five feet long and fifteen or eighteen inches high. It was closed up 
all around. Udderzook said that the box contained machinery 
for the laboratory. Witness had been asked about this matter by 
an insurance agent, but had at first denied all knowledge of it, 
because he did not wish to have any thing to do with this trial. 
He was not himself of opinion that his character for veracity 
should suffer severely by reason of these little discrepancies in 
his statements, but he was subsequently very plainly called a 
liar by the prisoner's counsel in argument to the jury. 

It was shown that on June 26 A. C. Wilson came to the 
William Penn Hotel in Philadelphia, and that on the following 
day Udderzook came, inquired for him, breakfasted with him, and 
left the hotel with him. Udderzook did not register his name. 
Three days later, June 30, Udderzook was seen at West Grove, 
two miles from Jennersville and ten miles from Baer’s woods, in 
company with another man, whose description in every respect 
tallied with that of W.S. Goss, who wore a ring and congress 
boots or gaiters and a pair of light trousers. The witness was 
asked to look at the photograph of Goss, and said that this com- 
panion of Udderzook looked like the man represented in the 
picture as standing. A. C. Wilson had been proved to carry 
eye-glasses, and this stranger also had eye-glasses. A.C. Wilson, 
W. 5S. Goss, and this stranger were each shown to have addressed 
Udderzook as ** Doctor.” 

Samuel C. Jefferis had been an inn-keeper in Jennersville, in 
June and July, 1873. On June 30, the prisoner in company with 
another man arrived at his hotel about nine o’clock in the even- 
ing, and spent the night there. The next morning Udderzook 
came to breakfast, but said his companion was ill, and that he 
would take some breakfast to him. This comrade of the prisoner 
was a stout, fine-looking man, and was stated by Jefferis and his 
wife to resemble the photograph of W. S. Goss. He remained 
in or about the house all day. Udderzook was gone ali day, but 
returned between six and seven o’clock in the evening, July 1, in 
a‘ falling-top” buggy with a bay horse. A lap-blanket and a 
light sheet for covering the horse lay folded on the seat. His 
friend got into the buggy, and they drove off together toward 
Cochranville. 

Udderzook’s movements on July 1,as shown by divers wit- 
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nesses, were as follows: in the morning, after leaving Jefferis’s 
hotel, he tried to get a horse and wagon to carry himself and 
friend to the house of Samuel Rhoades, near Penningtonville. 
He could find no wagon, and finally went off on horseback. He 
arrived at Rhoades’s between eleven and twelve o'clock, at noon. 
Mrs. Rhoades was his sister, and, being obliged to testify for the 
prosecution, was so deeply affected as to move the sympathy of 
ull who saw her. Many thought that it was a needless cruelty to 
call her. Afterward much indignation was excited by the need- 
less summoning of the prisoner's mother, who was obliged to 
uppear as a witness for the prosecution, although her testimony 
was by no means valuable. Udderzook had asked for her hus- 
band ; had said to her that he had a friend in poor health whom 
he wished to get into the country for a few days, and asked if it 
would be convenient for her to lodge him; had walked with her 
to Penningtonville, three-quarters of a mile distant, procured 
a horse and buggy there, and returned. He declined to stay 
to supper, but said he would be back that night. Mr. and 
Mrs. Rhoades sat up for him till eleven o'clock, and at half-past 
eleven they heard a buggy drive rapidly by the house, but he did 
not appear. 

Samuel Rhoades acknowledged that Udderzook had been an 
enemy of his, whom he regarded with suspicion as possibly plot- 
ting against him. This may be held in mind in connection with 
the testimony of Rhoades, which, however, was so important that 
we shall give it as it appeared in the columns of the * Gazette,” 
without abbreviation : — 


I reside about three-quarters of a mile from Penningtonville ; my wife 
and Mr. Udderzook called, on the 1st of July, to see me, at Mr. Zachariah 
Baldwin's, in the hay-field, between one and two o'clock; he first said it 
was warm ; then we passed a word or two; he had written me rather a 
suspicious letter, and as soon as I saw him I thought of it; after he spoke 
to me, I asked him about that letter, telling him I had written back to know 
what it was, and had received no answer; he said, * No, I couldn't write 
any more, it had to be done by word of mouth ; however,” he said, * it is just 
as good now, and better, if any thing ;” he said,“ It is a sure thing for $1,000 
apiece ;” then he said, “ Let’s go up to the shade ;” we walked, and sat in the 
shade at the edge of the field. I asked what it was, and he said, * Well, 
have you got a horse?” I said yes; he said, * Have you got a wagon that 
will hold three?” I said yes; I believe I said I had no carriage, but could 
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getone. I asked him when we would get the money; he said, “ We will 
get $500 apiece right away ;” there was more money we would get; he 
began to say something about it, and stopped. He said he would guar- 
antee me $1,000 any how; I asked where we would get it, and he said, 
“Right here at Jennersville; I have towed it to Jennersville.” I asked him 
what it was; he said it was a man who was drinking and spending his 
money for no good; he said he had “the pokes” two or three times since 
he had been with him; he said he had about $1,000 with him; he was 
pretty certain, because he had been drawing his money through him; he 
wanted me to hitch up and go right away with him to Jennersville, get this 
man, take him to the woods, and he would give him a little laudanum to 
put him to sleep and take his money. I said, “ I can’t go on that ;” I told 
him if he commenced that he would ruin himself and his whole family. 
He said there was not a bit of danger, —he had had this man to New 
York or Newark,—am not certain which,—and Philadelphia. I said I 
wouldn't go to all that trouble unless I knew what I was doing; I told him 
that nobody knew what they were doing when they commenced that kind of 
business, and that he would have to give up the idea. He said, “ I'll not go 
home till I get it;” he said he would do the stealing, and spoke as though 
he only wanted me to hide the money; he said if I would have nothing to 
do with it, —he had been at a good deal of trouble and expense, — he would 
do it himself, and bury the money. I told him not to do it, and that I must 
go to my work; I told him to stay a day or two, and I could talk to him. 
He said the man would not stay in Jennersville by himself, and if he stayed 
he would have to bring the man up; he asked me if he might. I told him 
he should; he then asked me for my horse to bring the man up. I told 
him I could not give him my horse, as he was at Napoleon Warner's. He 
asked if there was a livery stable at Penningtonville, and I told him he 
could get a vehicle there. He said the man was very sick, and that he 
thought he would have died the night before, or the other night; he said 
he had to dose him up, and he believed he would die; he said, “ How 
would it be with you and Annie, if he happened to die at your place? 
would you allow me to put him away, and say nothing about it?” I told 
him, if a stranger died at my place, there would have to be a coroner’s in- 
quest. He said there was nobody to look after this man, and that he had 
been lost for a long time, and everybody thought he was dead; he had no 
iriends to look after him, or who cared any thing about him. I told him it 
made no difference, and that if a stranger died there would have to be an 
inquest. He threw his head down; his cheek next to me grew red, and he 
said that might lead to some suspicion. I told him I could not help it, and 
told him I could not have any thing of that kind. He said, * Well, what 
then?” I told him I could not tell any thing until I saw the man. He 
started then in the direction of Penningtonville with my wife. 
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The witness identified the following letter as one he had 
received from Udderzook, between the 16th and 20th of Decem- 
ber last, to which he had replied and received no answer : — 


Frienp Sam. —I have, something of much interest that I wish to com- 
municate to you. ¢¢ must be done by word of mouth. please don’t let any 
one know of our communications but as soon as you read this. mount your 
horse and come to Oxford take the morning train to Baltimore when you 
arrive in Baltimore inquire for Mr. Duker & Brother plaining & saw mill. 
This mill is right a cross the street from where you get out of the cars. I 
am employed in said mill and am there every day. you will arrive at one 
O'clock you must take the next train for Oxford which is at half past two 
that will give us one hour and a half which will be sufficient, for us to 
arrange one of the finest planes that you have heard of. there is a COOL one 
thousand dollars in it and there is nothing to prevent us from getting it this 
is without a doubt. do not buy your ticket at Oxford but pay for your 
fair on the cars. do not let a sole know where you go. I cannot explane 
further till I see you. do not fail to come drop every thing at once. you 
can make the trip in a few hours. I have no person else in confidence with 
me and now propose to tak you. you will find that it is the best days 
work that you ever did. I will give you the full explanation when I see 
you (bring this letter with you) your expencis will be only four Dollars or 
a little less. Very Respt Yours 


Wa. E. Upperzook. 
(Be firm, Be true.) 


The letter concludes, and is signed on the third page of the note 
sheet. On the fourth page, near the bottom, evidently written 
after the letter was folded, are the words: “If you decline to 
come, write me a line to 167 Conway Street, Baltimore, Md.” 

It appeared that Rhoades had repeated this conversation to sev- 
eral people within a few days after its occurrence, at and before 
the time of the discovery of the body in Baer’s woods. 

Udderzook hired his horse and buggy from the stable of Albert 
Baldwin, at Penningtonville, promising at the time to come back 
at six o’clock thatafternoon. He drove back to Jennersville, and 
returned the horse which he had ridden away from there in the 
morning ; but he did not reappear at Penningtonville until about 
twenty minutes after twelve o'clock at night. The stable-man, 
who received the team from him, noticed dirt on one leg of his 
trousers up to the knee. He brought no blanket nor sheet back 
with him. The groom remarked to him that he had got in late. 
He replied that when a man gets among the women he never 
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knows when he is getting in. It was a warm night, but the horse 
was not sweating, and did not appear to have been driven fast. 
The dash-board was bent over outwards several inches, and two 
rivets had been broken out ; but Udderzook, having his attention 
called to these facts, said that he could not tell how it happened. 
The bone collar-button and the ring which had been shown to 
previous witnesses were identified by the witness as having been 
found by him between the cushions of the buggy on the following 
morning. It further appeared that the oil-cloth from the bot- 
tom of the buggy had been torn out, and on July 4th Mr, 
Baldwin noticed * splotches” in the wagon which looked like 
blood-stains. The fluid, whatever it was, had run through a 
crack in the flooring. The largest mark was as big as a penny, 
but it was necessary to look pretty closely in order to see it. The 
buggy had been used by other persons in the interval. Udder- 
zook paid for the missing sheet and blanket, but expressed unwill- 
ingness to pay for the injury to the vehicle. The stains were 
examined under the microscope by Dr. Howard, of Baltimore, who 
testified that they were made by blood, but whether by human 
blood or not he could not surely say. Stains upon wood, made 
by his own blood, showed the same results of chemical analysis. 

On the morning of July 2, Udderzook came to Cochranville 
from the direction of Penningtonville. He ate a little breakfast, 
having his coat buttoned close over his chest, though it was a 
warm summer day. A little later he was met by Jefferis, the inn- 
keeper, near Jennersville. He told Jefferis, in reply to an inquiry, 
that he had left his companion at Parkesburg. 

Several witnesses had noticed smoke ascending from Baer’s 
woods on the morning of July 2, apparently from about the spot 
in the neighborhood of the grove where remnants of charred cloth 
were found. 

Two shirts were washed for Udderzook by his mother on July 
2, but the servant-girl who saw the clothing noticed nothing pecul- 
iar about it, and no unusual coloring in the water. She was in 
tears when she first came upon the stand to testify, but told the 
judge that she wept only because she did not want to have any 
thing to do with the case. 

A witness who lived near Baer’s woods was roused between 
ten and eleven o clock, in the night of July 1, by the voices of men 
in loud altercation, coming from the direction of the woods. He 
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listened, but could make out no distinct words, though there were 
several cries. The last ones were “oh! oh!” ina feebler tone 
than the preceding. He sat listening for about twenty minutes, 
but heard nothing more save the sound of a wagon, which seemed 
a light vehicle, and to be going very fast towards Penningtonville. 
The next morning he remarked to a fellow-laborer that he had 
heard a great fight in the woods. 

With this the government closed its case. 

Mr. MacVeagh, leading counsel for the defence, made no formal 
statement of his case. The election in Baltimore, he said, had 
prevented the attendance of some of his most important witnesses, 
and he could offer upon that day only fragmentary evidence. Mrs. 
Eliza W. Goss, the widow of the burned or murdered man, as the 
case might prove, was first called. She last saw her husband 
alive on Friday noon, February 2, 1872, and had never directly or 
indirectly heard from him since that time. The remains of the 
body found in the burned house were brought to her lodgings 
about six o’clock of the day following, — Saturday, February 3. 
She then saw them for the first time, and recognized the corpse 
of her husband. She based her recognition upon the general size 
and shape of the body and head, and the fulness of the neck. The 
photograph she supposed to have been taken of her husband some 
six or seven years previously. The ring did not look to her like 
her husband’s ring. It had the smooth appearance which would 
naturally arise from having been worn a long time, whereas her 
husband had worn his ring only about eighteen months before his 
death. Her recollection was, that where this ring had a beading in 
the centre her husband’s ring had had creases vr grooves ; also that 
this one had more grooves than her husband’s. Altogether it did 
not look familiar to her, save only the stone. She further said 
that her husband had no scar upon his forehead, which had been 
testified to have been seen on the forehead of the murdered man, 
and on the forehead of A. C. Wilson. But nearly sixteen months 
had elapsed between the time she last saw he- husband and the 
date of the murder. Mrs. Goss was described as a ** decidedly 
pretty woman,” “handsomely and tastefully dressed in deep 
black.” She delivered her testimony in an * unexceptionable 
manner,” and once appeared to be * deeply affected.” 

David Arden, step-father of Mrs. Goss, saw the body at the 
coroner’s inquest after the fire, and thought that he identified the 
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remains of W. S. Goss by the shape of the head, neck, and 
chest. 

A colored servant-girl, living with Mr. Lowndes, about a hun- 
dred yards from the burned house, said that, on the night of the 
fire, she saw Mr. Goss outside of his shop, in his shirt sleeves, with 
a light in his hand; saw him go in, and heard him lock the door. 
Ten or fifteen minutes afterward she went to the door and saw 
the house in flames. 

Mrs. Arden, mother of Mrs. Goss, said that, so far as recogni- 
tion went, it was impossible to judge very well; there was only 
the form of the head, neck, and shoulders for guidance. But this 
lady gave the unique testimony that Mr. Goss had not good teeth ; 
it was true that he wore a moustache, and she had never espe- 
cially noticed the teeth, but she had heard him complain of 
them. 

Mrs. Kemble, sister of the prisoner, was shown the photograph. 
She had seen and sat with Wilson when he was boarding with 
Mr. Mullin, but was perfectly unable to recognize either of the 
men in the photograph, and did not think that she had ever seen 
either of them. 

Sundry small fragments of evidence were introduced, of which 
the natural tendency was to show that the prisoner’s clothes had 
not presented any suspicious or peculiar appearance on July 2 and 
8. Thus, he had been seen walking with his coat thrown over 
his shoulder, &c. There was also testimony that, on August 4, at 
the instance of the district-attorney, the prisoner had been exam- 
ined to see if he bore any apparent vestige of a struggle, and that 
none such had been found. 

A feeble effort was made to cast discredit upon Samuel Rhoades 
by testimony that his character for truth and veracity was bad. 

On July 2, between eleven and twelve o'clock, it was stated a 
horse and wagon were seen hitched to the fence by Baer’s woods, 
and a man came to them through the woods from the direction of. 
the grove. The witness who saw this did not see the man’s front 

face ; had never seen him since, and acknowledged that it was 
not at all uncommon for people to hitch their horses at this fence, 
and go into the woods. 

Mr. Harper had passed by Baer’s woods some time between ten 
o'clock and midnight on July 1, and had not had his attention 
attracted by any thing in the way of either light or sound. 
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A little testimony as to the good character of the prisoner closed 
the short and simple evidence adduced by the defence. 

The prosecution brought a few witnesses to heal the slight 
injury to the good name of Samuel Rhoades, and the case was 
closed. 

Public opinion was believed to have set strongly against the 
prisoner. One of his lawyers was known to have left the case 
within a day or two of the closing of the evidence for the prose- 
cution. It was further rumored that his counsel had made an 
earnest effort to procure from him a confession, with the purpose 
of basing thereon an application for a sentence less than that for 
murder in the first degree. But it was reported that his wife 
strenuously opposed this scheme, saying that, if she was to lose 
her husband, at least she would not have his shame published 
to the world from his own lips. She had sat faithfully by him 
throughout the trial, and he was shown to be devotedly attached 
to her. She had called at a newspaper office, and complained bit- 
terly of the tone of the press as unfairly hostile tohim. But not the 
most friendly newspapers, the most devoted wife, nor the wisest 
counsel could save the unfortunate man against whom such an 
elaborate array of evidence had been accumulated, with a degree 
of research and accuracy seldom rivalled in the records of the 
courts of law. An admirable charge was delivered by Chief Jus- 
tice Butler, wherein thoroughness and impartiality were shown in 
a high degree, but wherein, also, by reason of these very traits, 
the result of the trial could be surely foreseen. 

The jury retired on Friday afternoon, November 7; and on Sun- 
day morning, about nine o'clock, they requested to see the judge. 
They were brought back, and said they could not possibly agree 
without more light upon the evidence of a certain witness. They 
also wanted sundry documents which they had been requested to 
examine, but which the singular carelessness of the prosecuting 
counsel had failed to cause to be given to them. They returned 
again at two o’clock on Sunday afternoon, and rendered their ver- 
dict, that they found the defendant, William E. Udderzook, guilty 
of murder in the first degree. Even then he evinced no sign of 
emotion, but walked from the court room with perfect self-con- 
trol. His counsel gave notice of a motion for a new trial. 

The ballotings of the jury are somewhat interesting. They 
were as follows : — 
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Guilty. Not guilty. Undecided. 
First ballot, 6 5 1 
Second, 6 5 1 
Third, 6 6 0 
Fourth, 5 7 0 
Fifth, 4 8 0 
Sixth, 6 6 0 
Seventh, 9 3 0 
Eighth, 11 1 0 
Ninth, 12 0 0 


The “ undecided ”’ juror was a colored man, of whom the * Daily 
Local News” of West Chester considerately said: ‘ In justice to 
him, we repeat the admiration of-his associates, who give him [the] 
credit of being a man of sound mind and fine reasoning accom- 
plishments™! 

The counsel for the defendant had taken a great number of 
exceptions during the trial, but no one of them had the good for- 
tune ultimately to be sustained. On July 2, the Supreme Court 
of Pennsylvania sitting in bane, all the judges save Mr. Justice 
Gordon being present, affirmed the sentence of death. Chief 
Justice Agnew delivered the opinion. The great question in the 
case, he said, was the identity of A. C. Wilson and W. S. Goss. 
A variety of circumstances and many witnesses established, 
beyond a doubt, both the fact of this identity and the fact that 
the body found in Baer’s woods was that of Goss. The most 
material of the exceptions alleged was the objection to the use of 
the photograph of Goss for the purpose of identification. It is 
established that a portrait or miniature painting, proved to resem- 
ble the person, can be thus used. It is true that a photograph is 
not the original likeness, but is only a copy taken upon paper 
from the negative. No artist who traced the lines can be called 
to prove its accuracy. The competency depends upon the relia- 
bility of the photograph as a work of art, and this no person was 
called to prove, either as an expert or otherwise. It came to this 
then: whether or not the court would take judicial cognizance of 
photographs as an established means of producing a correct like- 
ness? This the court could not refuse to do. The length of 
time that the process had been known, the scientific principles 
upon which it was based, its common use, combined to render 
any other decision impossible. 


ha 

| 

in 
al 
tic 

ret 

we 

tic 
be 

Tl 

nu 

3 th 
ha 

ea 

ba 

as 

ag 

be 
lay 

lec 

: ne 
th 
an 
we 

sh 

tri 

80) 
sic 

ing 
ins 

co 

co 

to 
to 


XUM 


TRIAL OF WILLIAM E. UDDERZOOK. 47 


The objection to the proof of Goss’s habits of intoxication, as 
a means of identification, was also pronounced untenable. The 
habit may be common to so many persons as to have little weight. 
“But habits are a means of identification, though with strength 
in proportion to their peculiarity. The weight of the habit was 
a matter for the jury.” 

Whether or not witnesses who were asked as to their recogni- 
tion of the face of the corpse of the murdered man could really 
recognize it or not, was not for the court to determine. The 
weight of their evidence was for the jury to decide. The ques- 
tions put to them were unobjectionable. 

The many exceptions, all relating to facts and circumstances 
bearing on the question of identity, were not followed in detail. 
Their multitude “ only denotes that the circumstances were 
numerous, and in this multiplication consists the strength of 
the proof.” 

No surprise could well be felt at the verdict. The prisoner had 
had every chance which could be given him. His reputation, 
earned by his past life, and such prepossessions as must always be 
based thereon, were wholly in his favor. He had as good counsel 
as could be engaged to act on his behalf. On the other hand, 
complaints were freely made that the management of the case 
against him was wofully poor. The conviction was said to have 
been secured, in spite of official incompetence, by the zeal of the 
lawyers privately engaged by the insurance companies, who col- 
lected every particle of evidence with such exhaustive thorough- 
ness, and furnished it so well prepared and in such abundance to 
the government, that failure in the prosecution became almost 
an impossibility. But in one matter, in which the state counsel 
were thought to have given a great advantage to the defener, we 
should be inclined, judging only from the printed reports of the 
trial, to think that Mr. Wanger decided quite rightly, showing a 
sound appreciation of the character of his case, and some profes- 
sional nerve. The indictment contained two counts: one charg- 
ing the prisoner with the murder of W.S. Goss, the other charg- 
ing him with the murder of a person unknown. The defendant's 
counsel insisted that the prosecution should decide upon which 
count it would proceed. The district-attorney at first refused 
to make the selection, but finally boldly announced his resolution 
to elect the count for the murder of W.S. Goss. This was, at 
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the time, regarded as a “decided point” gained by the defence, 
because the government assumed the double burden of proving 
not only the murder, but also the identity of the murdered man 
with one whom there was, at least, strong evidence to show had 
died a year and a half before the alleged commission of the crime. 
But the story of the whole case shows that it would have been 
utterly impossible to convict Udderzook of killing A. C. Wilson, 
ora man unknown. No motive could have been shown ; and the 
evidence admissible under such a charge would certainly have 
done no more than to establish a moderate probability of his guilt. 
The charge of killing W. 8S. Goss, however, opened at once an 
immense field of testimony, otherwise incompetent and altogether 
meaningless, in which the motive became abundantly ‘apparent. 
Obviously, in the fearless assumption of the greater burden lay 
also the greater, indeed the only, assurance of success. 

The persistence and keenness with which the links in the chain 
of evidence were discovered and put together excite great admi- 
ration, yet whoever has read this narrative must be conscious that 
the case lacks some element of interest which less striking and 
less complicated cases often possess. This is indeed true: to bor- 
row a simile from the phraseology of dramatic criticism, we may 
say that the defect is as if one of the ‘ unities,” essential to artis- 
tic perfection, were wanting. The imperfection unquestionably 
exists; and it lies in this,—that the case is wholly one-sided. 
There is no clashing of hostile probabilities to be overcome, no 
reconciliation to be effected between inconsistencies, no option to 
be ingeniously exercised between contradicting witnesses. The 
government made out an elaborate and perfect narrative, no mate- 
rial part of which can be regarded as having been ever power- 
fully assailed by the prisoner. The tale of a criminal trial, how- 
ever clearly brought to result in conviction, but in which there 
has been no strong, and all but satisfactory defence, is estheti- 
cally defective. Such was the difficulty in this instance. Udder- 
zook really presented nothing worthy to be called adefence. He 
did not produce A. C. Wilson, or any trace of him; he did not 
explain who Wilson was, or what was the origin of his own ac- 
quaintance, or the nature of his own connection with that myste- 
rious person, who was allowed to pass across the scene, coming 
out of mystery, and in a few months plunging again into even 
more profound obscurity, and, during his brief sojourn in the 


kn 
son 
spe 
sin 
nol 
Wa 
Ne 
no 
ro 
fac 
be 
of 
tis 
st 
vi 
st 
d 
ti 


= cr 


— 


XUM 


TRIAL OF WILLIAM E. UDDERZOOK. 49 


known world, proved to have had prior acquaintance with no per- 
sons save Udderzook and A. C. Goss. With the latter he corre- 
sponded ; but A. C. Goss was not called to throw any light upon his 
singular friend. The way in which it was suggested that a corpse, 
not that of Goss, could have been brought into the burned house, 
wus by means of the box stated to have contained machinery. 
Not only was no machinery found in the ruins after the fire, but 
no attempt was made to prove that any machinery had been bor- 
rowed, bought, or procured, or sent hither. Surely such proof, if the 
facts were so, could have been as easily obtained as it would have 
been valuable. Altogether, the prisoner furnished the spectacle 
of a man so utterly prostrated as to be unable tomake a substan- 
tial struggle for his life, —a spectacle which many persons in- 
stinctively feel to be pitiable,even when they must believe the 
victim to be guilty, and which robs the lover of a hard-fought 
criminal cause of one-half the pleasure to which he feels entitled. 

Udderzook is still lying in jail, awaiting the execution of his 
sentence. As he disappointed many in not making a_ better 
defence, so he will disappoint many more if he dies without a 
confession covering the whole scheme of infamy from the incep- 
tion of the fraud to the murderous conclusion. 
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THE WISCONSIN RAILROAD ACTS. 


LEGISLATION in Wisconsin previous to 1874 encouraged the 
construction of railroads. It is stated, that in December, 1873, 
there were in that state 2203 miles of completed railroad, of which 
1075 miles were built in the last four years. These railroads cost 
$88,149,382, of which it is estimated that citizens of that state, 
by cash payments, farm mortgages, and other settlements, con- 
tributed about $1,000,000; and towns, counties, and cities, by 
various forms of bonds and pledges of municipal credit, about 
$5,846,404 ; while the residue was furnished by non-residents, 
say, $81,502,978. 

The inducements which the state and people of Wisconsin had 
offered to foreign capital, and by which so large an amount of 
money had been drawn from sources outside the state to be ex- 
pended within its borders, had been liberal, and had caused a 
development of values in land and all its products correspondingly 
great, and had created of course taxable wealth much larger than 
the considerable sums directly expended upon the railroads. 

But, in 1873, from causes which it is not our province to con- 
sider here, a political revolution occurred in Wisconsin, and 
resulted in the choice, by the new Reform party, of their candidate 
for governor, and gave the Reformers a majority in the assembly, 
—the popular branch of the legislature,— while in the senate 
the Republicans retained a majority of one vote. When the leg- 
islature met, the general excitement throughout the West, about 
cheap transportation for its crops to the markets of the world, 
made railroad legislation the popular topic in all western legislat- 
ures for all parties to discuss, and to make capital out of if they 
could, This was eminently true in Wisconsin, and the Reformers 
felt that they could not afford to adjourn the session without some 
railroad legislation, while the Republicans were equally determined 
that their own party should have the credit of any new railroad 
laws. Two laws were finally passed,—chapter 273, approved March 
11, 1874, which is currently known as the Potter law, from the 
name of its author; and chapter 341, approved March 12, 1874, 
which is in like manner called the Henderson bill. Hardly had 
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these bills been approved, when a comical contest began in the 
newspapers about their political paternity. The * Milwaukee Sen- 
tinel,” the leading Republican paper in Wisconsin, declares : — 

* Whatever has been done in this direction has been accomplished by 
Republicans. The so-called Reform ticket in this state was helped into 


6 ollice by the railroad interest. . . . The Henderson bill and the Potter bill 
, came from the Republican ranks, and the latter would never have become 
h law but for the loyalty of Republican support.” 
“ Thereupon the *“ Milwaukee News,” the leading Reform paper 
' in the state, replies : — 
. “It is well known that the Henderson bill was drawn by John Winans 
j and Dr. Wight, whom nobody will claim as Republicans. As to the Potter 
‘ bill, on the contrary, the simple truth is, a thousand times stated, that the 
Reformers proposed a bill of their own in the assembly ; guarding carefully 

the rights of the people, asserting the power and duty of the legislature to 

assume supervision and control of railways, yet not fixing an arbitrary , 
: tariff, alike injurious to the public and the railway interest ; but the Repub- 
> lican senate would not concur, and tenaciously adhered to the injudicious 
u and unjust Potter bill, which was finally passed by the Reform assembly, 
r because the majority of it did not wish to incur the responsibility of its 
1 defeat.” 

It would seem, therefore, that the extraordinary legislation we 

. are about to consider is the result rather of a political dead-lock 
L in the Wisconsin legislature than the deliberate policy of any 
political party. At all events, it is clearly unjust to charge upon 
the Grangers, or the Reform party in Wisconsin, the responsibility 


: of authorship of the Potter law, or adoption of its principles, 
which they have disavowed, ever since the law was passed, as the 
: policy of their party. It would be as unfair also to suppose that 
the Republicans in Wisconsin will persist in maintaining laws 
which are so disastrously affecting the reputation and credit of 
the state, which had their origin in a supposed political exigency 
to out-herod Herod, and for which already all parties are apolo- 
gizing. ‘The extreme impolicy of frightening capital out of a new 
state by such legislation foreshadows an early death to these 
enactments ; but, even if they die next winter, as is confidently 
predicted, they will hold a famous place in American legal his- 
tory, for they have given rise to litigation which involves the 
gravest constitutional questions, and the principles of ownership 
in all property, as well as the control of the state over the corpo- 
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rations it creates. It would be difficult to instance more impor- 
tant issues ever brought before the Supreme Court of the United 
States than will come up for consideration under these laws ; and 
the consequences which must follow from their decision by that 
high tribunal are so momentous, that no apology is necessary for 


laying the facts before the profession, and inviting to them their 
attention. We propose, at this stage of the case, to do little more 
than state the facts, and a resumé of the opinions and arguments 
which have already been offered in this discussion by some of the 
most eminent lawyers in the country, and give a sketch of some 
of the cases which have already arisen under this legislation. 
The provisions of the Potter law are substantially as follows, 
viz.: The railroads in Wisconsin are divided into three classes, — 
A, B, and C. * The compensation per mile for the transporta- 
tion of any person, with ordinary baggage, not exceeding one 
hundred pounds in weight,” to be charged by the railroads in 
class A is limited to three cents; in class B, to three and one- 
half cents; and in class C, to four cents. Maximum rates for 
the transportation of the different kinds of freight are also fixed 
for each class of railroads, and graded on the same principle. 
Rules for estimating distances and transportation over connecting 
roads are prescribed. Fines, penalties, and forfeitures are imposed 
for violation of the provisions of the act by any individual or cor- 
poration, and jurisdiction given to justices of the peace in all civil 
suits within two hundred dollars. A board of railroad commission- 
ers is constituted, with defined duties and salaries, and authority 
“to reduce said rates on any of said railroads, or parts of rail- 
roads,’ whenever a majority of the board think it can be done 
without injury to such railroad, but without authority to increase 
them under any circumstances. Freight from other states for 
carriage across Wisconsin is excepted from operation of the act, 
and the commissioners given free passage over all the railroads in 
performance of their duties. The act is in force * from and after 
its passage and publication,” and was approved March 11, 1874. 
The provisions of the Henderson law are substantially these, 
viz.: Railroads are declared public highways ; and all railroad and 
transportation companies, common carriers ; and they are required 
to transport all cars, passengers, and freight without unreasonable 
delay, or unjust, undue, and unreasonable discrimination. Com- 
peting lines must not consolidate their interests by purchase, lease, 
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or in any manner, nor have common officers. Railroad officers 
must not be interested in furnishing materials, supplies, or trans- 
portation over their own roads. No discrimination between trans- 
portation companies and individuals in any manner is permitted, 
and free passes are prohibited to state officers. Fines, imprison- 
ment, and penalties are enacted for violations of the provisions of 
the act; and “all acts or parts of acts contravening or conflicting 
with the provisions of this act are hereby repealed ;”’ and the act 
is in force “from and after its passage and publication.” It was 
approved March 12, 1874, and contains no saving clause as to the 
Potter law ; but on March 12, 1874, the legislature passed a joint 
resolution, directing the Secretary of State not to publish the 
Potter act until April 28, 1874 ;1 and in Wisconsin no general 
law is in force till after publication. 

It is variously estimated by different railroads in Wisconsin 
that this law reduces their income from twenty to thirty per cent ; 
and, if the new rates were observed, would not only absorb all 
profit from the stock, but would render very doubtful any pay- 
ment, out of their earnings, of interest on their bonds. 

The constitution of Wisconsin contains the following provi- 
sions :— 

Article I. § 12. “No bill of attainder, ex post facto law, nor any law 
impairing the obligation of contracts, shall ever be passed.” 

Article I. § 13.“ The property of no person shall be taken for public use 
without just compensation therefor.” 

Article XI. § 1. “Corporations without banking powers or privileges 
may be formed under general laws, but shall not be created by special act, 
except for municipal purposes, and in cases where, in the judgment of the 
legislature, the objects of the corporation cannot be attained under general 
laws. All general laws or special acts enacted under the provisions of this 
section may be altered or repealed by the legislature, at any time after their 
passage.” 

It is to be noticed that the Potter act, without regard to the 
value of money, and without any investigation by the legislature 
previously had into the affairs of the railroads or the actual cost 
of transportation, and without any previous finding that the 
existing rates were unreasonable, and without giving the rail- 
roads a chance to be heard, not only fixes absolute rates for the 
carriage of persons and property, but also, by legislative selection, 


1 Acts of 1874, p. 599. 
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classifies all the railroads in Wisconsin, and requires that Class A 
should do for three cents exactly the same work for which it per- 
mits Class B to charge three and one-half cents, and Class C to 
charge four cents. It also imposes thereby unequal burdens 
upon all travellers, and severely discriminates against all resi- 
dents on the lines of Classes B and C. The owner of a farm 
on any railroad in Class C is thus forced to pay one-third more for 
moving his wheat to Milwaukee than the farmers on Class A: and, 
in undertaking to prevent the railroads from regulating their own 
charges, the legislature itself has adopted a system which, if per- 
sisted in, would render it impossible for towns and farms on Class 
B, and still more on Class C, to compete with those on Class A; 
and would inevitably result in the depreciation of homesteads 
aml farms, and gradual diminution of business, on Classes B and 
C; while it would prevent new settlements on those lines, and 
stimulate them on the lines of the favored Class A. If, therefore, 
the classification of roads in this unequal manner was based upon 
the supposed wealth of the several roads, it would in the end 
make the rich roads richer at the expense of the poor roads, by 
attracting settlers and traffic from the lines where transportation 
was relatively so much more costly. Manifestly the legislature 
has in reality instituted, en a larger scale than any railroad could 
possibly do, the very system of discriminating rates it undertook 
to destroy, the practical operation of which will probably lead to 
a speedy modification of the law. 

It is foreign to our purpose to discuss the many practical objec- 
tions to which this law is open. But the fact that it not only 
imposes unequal burdens on the railroad corporations, but also 
confers on particular localities special privileges, by the express 
terms of a general law, raises the question of the constitution- 
ality of such legislation. “ A statute would not be constitu- 
tional,” says Mr. Cooley, * which should proscribe a class or party 
for opinion’s sake; or which should select particular individuals 
from a class or locality, and subject them to peculiar rules, or 
impose upon them special obligations or burdens, from which 
others in the same locality or class are exempt.’’!_ The Potter act, 
for no apparent reason, requires certain railroads to perform for 
three cents identically the same service for which it allows other 
railroads to charge four cents. The classification of railroads into 


1 Cooley on Constitutional Limitations, 390. 
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three classes is in terms, and was in fact,a purely arbitrary selec- 
tion by the legislature. “ The law has not even the merit of 
uniformity,” says Mr. Cary, in his brief. 

“It imposes burdens upon one class of corporations not placed upon another 
of the same class. It grants to one privileges denied to another of the 
same class. It enacts that the Wisconsin Central Railroad Co. may so 
use and enjoy its property as to derive an income, while this right is denied 
the Chicago, Milwaukee, and St. Paul Railway Co, Itis class legislation in 


all its nakedness and deformity, without even a shadow or color of equity.)” 


This point has not yet received the attention which we think 
it merits, although it has of late been becoming more prominent. 

Shortly after the passage of these laws, the question of their 
validity was submitted to some of the most eminent counsel in the 
United States. The Attorney-General of Wisconsin, Messrs. 
Benjamin R. Curtis, William M. Evarts, and E. Rockwood Hoar, 
have given elaborate opinions upon this question. These opin- 
ions are so carefully prepared, and the judgment of such great 
lawyers tends so strongly to form the law,.that they deserve to be 
somewhat fully stated here, especially as in modern days such 
opinions do not find the place in the reports which they some- 
times attained fifty years ago. 


“T can have no doubt,” says Judge Hoar, “that the franchises of a cor- 
poration, like any other corporate or individual property, may be taken for 
public use, under the right of eminent domain, upon payment of just com- 
pensation, There can be no doubt either, that the charter of a corporation 
may, under such a reservation” [as Article XI. § 1, of the constitution of Wis- 
cousin} “ be repealed. But repeal of a charter leaves the corporate property 
to be divided among its owners. Where the franchises are divisible, any one 
of them may be taken away. This clearly is included in the power to alter. 
Whatever is embraced under the police power, or the power to regulate the 
exercise or enjoyment of the franchise for the protection of public interests, 
will also be comprehended in the power to alter. . . . ‘ Power to legislate, 
founded on such a reservation, says Mr. Justice Clifford, ‘is certainly not 
without limit; but it may safely be affirmed that it reserves to the legislature 
the authority to make any alteration or amendment in a charter granted 
subject to it, that will not defeat or substantially impair the object of the 
grant, or any rights which have vested under it, which the legislature may 
deem necessary to secure either the object of the grant, or any other public 
right not expressly granted away by the charter.” ? 


1 Durkee v. City of Janesville, 28 Wis. 464; Wally’s Heirs v. Kennedy, 2 Yerger, 
554. 2 Holyoke Company v. Lyman, 15 Wall. 522. 
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After stating that the Potter act does not repeal, and does not 
purpose to repeal, the charter, Judge Hoar continues: — 


“That would have been within the legislative power ; and if it had been 
done, the company could have disposed of its property to satisfy its creditors 
and return their investment to its stockholders. It does not repeal a part 
of the franchise, as if it had forbidden the carrying of freight, leaving the 
road a road for passenger travel only. In that case, the corporation could 
have disposed of its freight cars, and its obligations would have been co- 
extensive with its powers. On the contrary, all the duties and obligations 
of the corporation are preserved and enforced. The statute takes from the 
corporation the power to require from its customers a compensation for the 
services rendered. This it does without any judicial ascertainment of what 
would be a reasonable compensation for. such service, or any proof, or deci- 
sion, that the prices fixed would pay even the expenses of operating the 
road. By the terms of the charter, the fares and freights to be collected 
were made the consideration of the undertaking of the company to do the duty 
imposed upon it, and, on the part of the corporators, was the object of acquir- 
ing corporate powers and assuming corporate obligations. The new statute 
imposes penalties on the company and its officers and agents, fora refusal to 
continue to perform all its duties upon the new terms which it prescribes. 
This seems to me to be neither repeal nor alteration, within the meaning of 
the constitutional provision, but simply confiscation of property. It takes 
from the company, at the mere pleasure of the legislature, the compensation 
which it was agreed it should receive for expense incurred and services ren- 
dered ; still it requires the expense and service to continue, the reasonable 
compensation to be earned, and distributes this property, or right of prop- 
erty, among the citizens of the state whose persons and property are carried 
in the cars. 

“IT cannot think that, if, as the Supreme Court has said, there is a limit to 
such an exercise of legislative power, any limit can be fixed which this legis- 
lation does not transcend. If this statute is constitutional, I can see no 
reason why a law compelling the railroad company to carry passengers gratui- 
tously, or to pay them for riding in the cars, would not be.” 


Judge Curtis, resting on the fact that the railroad had previously 
aright to regulate its charges for the business it might transact 
through its directors ; and that the Potter rates will leave nothing 
from its receipts, above its expenditures, to be divided among the 
stockholders or pay interest on its bonds; and * that many mil- 
lions of dollars of bonds, duly issued by the corporation under 
authority of law, the proceeds and avails of which were actually 
received by the corporation, and expended in building and equip- 
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ping the road, are now outstanding in the hands of bond fide holders 
in the United States and foreign countries,” — gave his opinion that 
the Potter law impairs the obligation of the contracts of the bond- 
holders, and is therefore invalid under the Constitution of the 
United States ; it being declared by the highest authority, that such 
reserved power over corporate charters as that in the Wisconsin 
constitution is not an unlimited power.’ 
He gives his opinion, first : — 


That “it is not within the field of legislation, under any American con- 
stitution, to fix and prescribe for the future what prices shall be demanded 
either for commodities or for personal service, or fora union of both. I do not 
believe it is within the power of any legislature in the United States to com- 
pel owners of property, or persons natural or political, to part with their 
property, or render their personal services at their own expense and risk, 
to the public for prices fixed by the legislature. No department of govern- 
ment has power to make bargains for the people ;? nor even for a munici- 
pal corporation, when the purpose is private.” 

“If the legislature in this instance can be deemed to have possessed that 
authority, it must be because this particular case is an exception to the gen- 
eral rule. I suppose the ground on which such an exception would be 
attempted, is, that railroads have often and correctly been said to be public 
highways. They are so in some sense. They are usually authorized by 
the state to be constructed, and the power of eminent domain is entrusted 
to the corporation to enable it to locate and construct the road; but, when 
constructed, it is out of the means of a private corporation, which is the 
owner of the road in the same sense that a private corporation is the owner 
ofa bank. Property acquired by the corporation belongs to it exclusively, 
and its ownership is as absolute as that of any private individual of property 
belonging to him. 

“ Moreover, this fact, that a railroad is in some sense a public highway, 
stops far short of what is necessary in order to lay the foundation for such 
legislation as is found in this act; because this legislation undertakes to pre- 
scribe the prices which shall be paid, not for tolls for passing over the road, 
but for the service rendered by the corporation as common carriers in trans- 
porting, at its own expense and risk, persons and property from point to 
point on the road, as well as for receiving and delivering the persons and 
the property. Now, here again there is an element of publicity in the char- 


1 Commonwealth v. Essex Company, 13 Gray, 253; Miller v. Railroad Co., 21 
Barb. 517; Miller v. State, 15 Wall. 498. 
2 Taylor v. People, 4 Hill, 140. 
8 The People ex rel., &c. v. Batchellor, 6&2 N. Y. 140. 


58 WISCONSIN RAILROAD ACTS. 


acter of the corporation and its business. Being common carriers of 
persons and property, the law requires them to transact business for ail 
applicants, at reasonable times, and at reasonable rates of compensation. 
But a railway corporation, when carrying on the business of common car- 
riers, at its own expense and risk, and for its own profit, cannot be distin- 
guished from any other common carriers. Its duties, its liabilities, and its 
rights are the same, whether they transact business over a road which they 
own, or which they hire, or which nature has made for them in the shape 
of a navigable river, or which the public has built at its expense, and thrown 
open for common use; and unless it can be successfully maintained that the 
legistature may, by what is in truth a legislative decree, establish, for the 
future, prices for personal service and expenditures and risks incurred in 
rendering those services, I am unable to see how this law can be brought 
within the field of legislation.” 


Second. He gives his opinion that it violates Article I. § 13, of 
the declaration of rights in the Wisconsin constitution. 


“Tt is settled law, both in Wisconsin and elsewhere, that this article re- 
quires the law which takes the property, to provide for making the compen- 
sation. It is settled also, by the highest authority, that, to amount to a 
taking, it is not necessary that the owner of the property should be deprived 
of its possession. If he is allowed to remain in possession, but forced under 
heavy penalties so to use his property as effectually to destroy or greatly 
impair its value, he comes within this article of the Bill of Rights. Upon 
the facts which have already been stated, it is apparent that this railway cor- 
poration has, under this law, but one of two alternatives: the first being to 
continue to carry on its business for the prescribed rates of compensation, cer- 
tainly without any profit, and probably at a considerable loss ; or to abandon 
the use of its property, and close up its road. I cannot entertain any rea- 
sonable doubt, that such a law, accompanied and to be enforced by severe 
penalties, which render one or the other of these alternatives absolutely 
necessary, is an infraction of the article in the Bill of Rights. 

* A law which, under heavy penalties, prohibits a person, whether natural 
or political, from using his property so as to derive any advantage whatever 
from it, and leaves him subject only to loss from its use, does as effectually 
take his property as if it had, under the like penalties, prohibited its owner 
from interfering with it. 

“ Thirdly. Vut there is another objection to this law, which, to my mind, 
is of itself decisive. Under the power to alter, amend, or repeal a charter, 
a legislature may change, or, in some instances, perhaps, destroy contracts 
into which the state has entered by the granting of charters. But this must 


1 Pumpelly v. Green Bay Company, 13 Wall. 66. 
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be limited to the modification or destruction of the contracts of the state. 
It has never been extended, and, consistently with the Constitution of the 
United States, it cannot be extended to contracts made by the corporations 
under authority of law, with bond fide creditors, who have lent their money 
to construct and equip the railroad, and taken security by mortgage thereon. 
Any law of a state which takes away property relied on by creditors when 
they loaned their money, or the security on which they gave credit, or which 
seriously impairs the remedy which such creditors have had, impairs the 
obligation of their contracts. This has been repeatedly decided by the 
Supreme Court of the United States, in a series of cases.’ This railroad 
mortgaged all its property under an authority conferred upon it by law so 
to do, to secure the payment of its bonds; and a law of the state, enforced 
by sufficient penalties, which compels the railroad corporation so to employ 
the property, thus mortgaged to the bondholders, that it becomes useless, 
not merely to the corporation itself but also to the bondholders, deprives 
them of security which lawfully belongs to them, and impairs the obliga- 
tion of their contracts. When they took these mortgages, they had a right 
to presume, and unquestionably did presume, that the property mortgaged 
would be employed by the railway corporation for reasonable rates of com- 
pensation in transacting their business. 

“This just and reasonable expectation cannot, in my opinion, be disap- 
pointed, and the rights acquired by the mortgagees be disregarded, through 
an act of the legislature in effect commanding the road to transact its busi- 
ness on such terms that the bondholders cannot possibly receive any part 
either of the interest or principal of their bonds. 

* And I wish to say, in this connection, though it has relations to some 
other positions in this opinion, that this power to prescribe prices of com- 
modities and service for the future does not exist at all, or it is unlimited. 
And if the fact above stated, that business transacted by the railway cor- 
poration, at the rates prescribed by this act, would certainly no more than 
pay the expenses of transacting the business, should be controverted or 
denied, such denial would not be sufficient to support this law; ecause, as 
already stated, if the rates prescribed would leave some profit to the rail- 
road, it is in the power of the legislature still further to reduce those rates, 
and compel the railway corporation to conduct its business at a loss; and, 
indeed, this very law, by its 13th section, undertakes to authorize the rail- 
road commissioners, who are to be appointed under it, to use their disere- 
tion to reduce the rates mentioned in the act, and makes that act of discretion 
final and conclusive.” 


1 Brownson v. Kinzie, 1 How. 311; McCracken v. Hayward, 2 How. 608; Curran 
o. Arkansas, 15 How. 305; Hawthorne v. Calef, 2 Wall. 10; Tomlinson v. Jesup, 15 
Wall. 454. 
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Mr. Evarts gave his opinion at greater length. After drawing 
the distinction between corporate franchises and corporate prop- 
erty, he asserts, that, in respect of all property lawfully acquired, 
such corporations as railways, where continuing exercise of a 
franchise partakes of a public function, are as completely its 
owners and proprietors under all the conditions of protection and 
security as individual citizens ;! and that their title to its posses- 
sion and enjoyment does not depend on the continuance of the 
contract grant of the franchise, * but rests gua property upon 
the constitutional guaranties common to all preperty,” and that 
the reservation of legislative control over the franchise, whatever 
it may mean, does not reach to an appropriation by the state of 
the corporate property. He therefore concludes that — 


“ The extent of the reserved right to the state, under the clause of the 
constitution of Wisconsin is, — First, absolutely to terminate the franchise ; 
thus liberating the grantee from further performance, and restoring to the 
state the franchise in its plenitude. This would leave the property of the 
corporation to be wound up under the protection of the constitution, the law, 
and the courts, and cast upon the state, if railroad service was further desired 
within the borders of Wisconsin, the duty of providing such service at the 
public expense, or renewing a grant of the franchise to some new grantee. 
Second. To modify the granted franchise in tts future exercise, either by 
reducing the privilege or by burdening it with such conditions as the state 
should see fit to impose. In this case, the grantee would be free to accept 
or reject the modified or burdened privilege. Its contract exposed it, we 
may concede, to lose its privilege, at the pleasure of the state, but did not bind 
it to involuntary and uncompensated servitude to the state as a taskmaster, 
If the grantee accepts the reduced or burdened service, a new contract is 
made and new obligations assumed. If the grantee rejects the proffered 
franchise, thus reduced and burdened, the state may retire from the new exac- 
tion, or wholly terminate the franchise. . . . If I could feel any doubt that 
this interpretation of the constitutional reservation gave to it the just force 
which its language requires, a recurrence to the motive and occasion upon 
which this form of reservation was introduced into our legislation would 
remove such doubt, by showing that this interpretation satisfied as well the 
reason of the clause as its language. The mischief of irrevocable, immuta- 
ble grants of franchise, held under inflexible guaranty of the sanctity of 
contracts, needed some remedy, and this clause was adopted with that object. 
The interpretation I have given it is coextensive with the mischief. 


1 The People v. Batchellor, 53 N. Y. 140. 
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“The continuance of the privilege, in whole or in part, is at the option 
of the state, which satisfies completely the public interest. To carry it 
beyond this efficiency would be to convert the clause into a means of 
oppression, even to the extent of confiscation. .. . 

“The act of March 11, 1874, does not purport to terminate the franchises 
of the railroad absolutely or conditionally ; nor to modify or reduce the ser- 
vice of the corporation in the maintenance or conduct of the franchises in 
the future, in the least; nor to impose burdens or conditions upon such future 
exercise, which the corporation is required to assent to, if it desires to main- 
tain the continued possession of the franchise. The act proceeds upon no 
such spirit or purpose. 

“On the contrary, the act undertakes to secure the full measure of 
public service, involved in the granted franchises, by the unusual and cumu- 
lative compulsion of fines and aggravated damages for any and each refusal 
to perform the corporate duty of carrying passengers and freight... . 

“In doing this, it purports to maintain aud continue and compel the 
exercise of the full service of the franchise, which it in no degree terminates, 
modifies, or curtails. . . . In considering the legal nature of this asserted 
right on the part of the state, I cannot fail to ascribe to it, if it exists at all, 
full authority to coerce this corporation, by penal enactments, to the full per- 
formance of the franchise service, without according to it any rate of 
freights or fares that would furnish any earnings to meet the interest on its 
mortgage debt, or any adequate provision for the running expenses of the 
road.” 


He therefore regards the authority asserted in this legislation 
to be equivalent to a claim by the state, under cover of this reser- 
vation, to ** appropriate corporate property to the public service, at 
the discretion of the legislature, without compensation therefor ; 
and a claim to maintain the contract with the company in full 
force as to all engagements onerous on the company, but to revoke 
or modify at will all stipulations for the company’s benefit.” He 
therefore holds the Potter law to be repugnant to the constitu- 
tions of the state of Wisconsin and of the United States. 


“ But if it be said that, as railroads are declared by the Henderson act 
to be common carriers and bound to carry freight and passengers for reason- 
able rates, the rates given in the Potter act are to be deemed a statutory 
declaration of what are reasonable rates, the answer is, that such questions 
of reasonableness are only to be judicially determined by a court and a jury 
upon the facts in each case, and cannot be fixed by enactment. If the 
Henderson act declaring railroads ‘ public highways’ means no more than 
previous decisions had already made familiar law, its import is not objec- 
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tionable. But if the act means to convert the railroad of this company, 
built and paid for and owned by this private corporation as its property, 
into a public highway, in the sense that the public have a right to use it 
without compensation, and any obstruction of that public right by the cor- 
poration would be a purpresture, I must insist that such a conversion of 
the property in question to the public use of a highway, without compensa- 
tion, is as plain a violation of the constitution of Wisconsin as appropriating 
a private road through a farm to the public use as a highway would be.” 


Mr. Evarts therefore advised that the constitutionality of these 
laws be tested in the courts. 

While railroad corporations in Wisconsin were thus taking the 
opinion of eminent counsel as to the validity of these acts, it 
would seem that even in Wisconsin their constitutionality was 
so much questioned that the governor deemed it expedient to 
request an opinion upon their constitutionality and validity from 
the Attorney-General, Mr. A. Scott Sloan, before undertaking to 
attempt their enforcement. Mr. Sloan, citing Zomlinson v. Jesup ;! 
Madison, Watertown, & Milwaukee Plank-road Company v. 
Reynolds ;* Pratt v. Brown;*® Nazro vy. Merchants’ Insurance 
Company ;* Chapin v. Crusen,® said, that as to the power of the 
legislature to pass laws, these cases ** seem to warrant the conclu- 


sion that there can be no such limitation of the power as is now 
claimed for it, or that can affect the validity of the law under con- 
sideration, and the adjudications in the courts of other states, and 
of the Supreme Court of the United States, are in entire harmony 
with our own, and abundantly sustain the legislation of last session 
and its constitutionality.”” In support of his conclusion, he cites 
MeLarenv. Pennington Crease v. Babcock ;* Suydam v. Moore ;8 
Northern Railroad Company v. Miller ;® Perrin vy. Oliver ; Erie 
Railroad Cases ;" In the matter of the Reciprocity Bank ;* Olive 
Lee Bank ;® Pennsylvania College Cases ;* Tomlinson v. Jessup; © 
Miller vy. State ;* Olcott v. Supervisors.“ He then, after saying 
that it is conceded that under this reservation all acts of incor- 
poration may be absolutely repealed and the corporations created 
by them dissolved, continues : — 


115 Wall. 454. 2 3 Wis. 287. 3 3 Wis. 603. 414 Wis. 295. 


5 31 Wis. 209. 6 1 Paige Ch. 102. 7 23 Pick. 334, 8 8 Barb. 588. 
9 10 Barb. 260. 1 Minn. 202, 26and 27 Penn. 22 N. Y.9. 
18 21 N. Y. 9, and 1 Black. 587. 14413 Wall. 190. 1 15 Wall. 454, 


16 15 Wall. 478, 2 Kent. Comm. 396. 17:16 Wall. 604 
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“Tf the legislature can thus wholly destroy every corporation it has 
created, and compel a total surrender of all franchises and privileges, and 
of all power to transact business, except such as may be necessary to con- 
vert its property into money and wind up its affairs, it seems difficult to 
urge any valid reason against legislation which merely limits the corporate 
power and restricts the privilege of charging higher rates fur transportation 
than the legislature may deem just and equitable.” 


Denying that there are any “ latent limitations ” on this power, 
he says: — 


“The power to alter is given by the constitution just as clearly as the 
power to repeal, and it is difficult to see why a limitation cannot as well be 
applied to the one as to the other. If the state may take away the fran- 
chise entirely, why may it not so regulate and control its exercise as to 
further the public purpose for which it was bestowed? Ordinarily the 
greater includes the less; here the lesser power is given in express terms, 
The legislature may alter, and this word must be given some signification 
different in sense or in degree from the power to repeal. It cannot be said to 
apply to the right of taxation and police regulations ; for these are inherent in 
the state, applicable alike to individuals and corporations, and in no way 
dependent on the clause of the constitution referred to. It must mean that 
the legislature may, in its discretion, instead of taking the extreme and 
severe measure of repeal, exercise the lesser aud milder right, and impose 
such restrictions and conditions upon the conduct of the affairs of the 
corporation, and so limit its charges, as will best promote the object of its 
creation and prevént the abuse of the powers and privileges granted to it. 

“ The corporations cannot justly complain of this. They have accepted 
their charters subject to this express reservation, and, having so accepted, they 
hold them upon the faith of the state only, taking care to deserve its favor 
or command its justice by the manner in which they exercise the power con- 
ferred. Ifa wrong is done or a mistake made in the exercise of the re- 
served power, the aggrieved party must resort to the legislature for redress, 
This was the agreement created by the acceptance of the charter, and the 
application for relief must be made to the tribunal selected by the contract- 
ing parties. 

“ But if this limitation, that the rates fixed by the legislature must be 
reasonable, exists at all, it arises, not from the reservation or its eonstrue- 
tion, but rather out of the common-law rule, that, in the absence of any 
legislative enactment on the subject.common carriers are bound to carry all 
freight and passengers which are offered, at reasonable rates, and cannot 
discriminate unjustly between shippers. In my judgment, it is impracticable 
to apply this common-law rule to railroad corporations as a substitute for 
legislative control and regulation. . . . Iam led to the conclusion that the 
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better view is that the judgment of the legislature is, by the reservation of 
power and the necessities of the case, the measure of the reasonableness of 
the regulation imposed. The corporation certainly cannot arbitrarily deter- 
mine the question, and, on the assumption that the rates are unreasonable, 
disregard the law. The legislative act is conclusive that the rate is rea- 
sonable. The exercise of the power is of itself an assertion of its justice and 
of its necessity. The raitroads cannot question it, the courts cannot review 
it; for, by the agreement of the parties in accepting the charters under the 
reservation, the whole subject is withdrawn from the domain of judicial de- 
cision, and remains only a matter for the legislative conscience. 

“* And so with the objection that the provision of this Jaw assumes con- 
trol of the property of the corporation, and deprives them of its use without 
making any compensation, and is therefore in conflict with the constitution 
of the state, and that of the United States. As these corporations have no 
natural existence, but are created wholly by legislative enactment, their 
power to act in every particular is derived from the state. Their capacity 
to make contracts, acquire and use property, aud to charge for its use, comes 
from the state, and is granted on such terms and to such extent as the 
legislature may prescribe. The power of the state to grant is given by the 
constitution, and coupled with this power is found, in the same fundamental 
law, the authority to alter the act of incorporation as the legislature may 
think the public interest demands. The rights and privileges conferred 
cannot be separated from the restrictions and duties imposed. The power to 
take toll cannnot be distinguished from the duty to take only such as the 
legislature shall establish. It is difficult to see how restricting these tolls 
within certain limits which the legislature deems just, is any more depriv- 
ing the corporation of their property, than it would be to repeal their 
charters aud thus deprive them of the power of charging any rates at all; 
and this latter power may confessedly be exercised without making com- 
pensation. Whether the state can compel the company to operate their 
roads for such compensation as it chooses to prescribe, is another and differ- 
ent question, not involved in this discussion, The only inquiry, while com- 
panies are openly violating the law by charging higher rates than it allows, 
is as to the power of the legislature to prohibit them from charging above 
certain fixed rates... . 

* But it is also claimed that the reserved power to interfere is confined 
to contracts made by the state with the corporation, and can have no appli- 
cation to such as are made by the companies with bond fide creditors. The 
latter are said to be within the protection of the Constitution of the United 
States, which prohibits the passage of any law impairing the obligation of 
contracts. ‘The views already expressed apply somewhat to this objection ; 
but the direct and obvious answer is, that the creditor contracts with the 
corporation precisely as the corporation contracts with the state, and both 
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must take notice of and are bound by the conditions and reservations 
in the charter. The courts will read the contract with the creditor as if 
the legislative conditions were printed therein in full. The charter is 
granted by the state aud accepted by the corporation, and the creditor con- 
tracts with it subject to the power of the graut, or to alter or impair the 
obligation; no right can vest, for it is agreed by both the grantee and 
the creditor that none shall vest. The creditor makes his investment 
cum onere, and cannot complain that the alteration of the charter impairs 
his obligation, because by its terms it admits of the very alteration imposed. 
It may be folly for the creditor to invest, in view of this possible inter- 
ference ; but he assents to the terms, and takes the risk of just such interfer- 
ence. The creditor gains no right which the company did not possess, and 
the state surrenders none of the power it had received. A mortgagee stands 
in no different relation in this respect than any other creditor. The extent of 
the mortgage lien is to be measured by the interest of the mortgagor in the 
property to which the lien attaches ; and the courts will not by construction so 
enlarge the lien as to relieve it from the burden of restrictions to which it 
is subject, much less will they give to the mortgage such sanctity and force 
as to repeal a fundamental law of the state, or essentially change its meaning 
and intent.” 


Mr. Matthew H. Carpenter, one of the senators from Wiscon- 
sin, and a candidate for re-election next winter, wrote a letter to 
the * Madison State Journal,” soon after these opinions had been 
given, in which he maintained the validity of this legislation. 
Though not strictly a professional opinion, since it was a volun- 
tary communication, and perhaps intended to influence voters 
rather than members of the bar, it is entitled to attention, not 
less for its peculiar doctrines than for the great reputation of its 
author, whose ability, had it been concentrated on law instead of 
polities, would have placed him in the front rank of great consti- 
tutional lawyers. Remarking that he has carefully examined the 
opinions of Messrs. Curtis and Evarts, and admires * the ingenuity 
and skill with which they have concealed the real question be- 
neath arguments to establish some propositions which everybody 
concedes, and others which, if established, would be altogether 
irrelevant,” he declares the real question to be — 


“Can the legislature regulate the tariff of rates to be charged upon the 
railroads of the state, for the transportation of passengers and freight? The 
answer to this question depends upon the legal character of railroads, and 
the relations which exist between the state and railroad corporations ; or, in 
other words, whether a railroad is public property or mere private estate, and 

VOL. IX. 16 


: 
of 
of 
le, 
nd 
ew 
he 
le- 
ut 
on 
no 
eir 
ity | 
he 
he | 
tal 
ay | 
‘ed 
to 
the 
lls 
iv- 
eir 
ll 
eir 
er- 
m- 
WS, 
ve 
ved 
‘he 
ted 
of 
the 
oth 


66 WISCONSIN RAILROAD ACTS. 


whether these corporations are subjects of the state, amenable to its laws, or 
sovereignties independent of state control. If railroads are mere private 
estates, owned by the corporations in absolute right, thea they are no more 
subject to legislative control than a farm, or any other mere private property, 
If, on the other hand, railroads are public highways, then they are a part of 
the public domain of the state, farmed out for administration, but subject to 
the control of the legislature, like any other highway by land or water. 

sut fortunately for the people it is well setttled that railroads are public 
highways, and, as such, subject to legislative control.” * 


Starting with these premises, and relying on this case, he 
asserts: ‘As railroads are public highways, the right of the legis- 
lature to control their management is a logical consequence, and 
exists to the same extent as in regard to other public property.” 

Discussing the relation of the company to the state, he says: 
‘* First, in relation to the state, it is the agent of the state to oper- 
ate a railroad of the state. And, Second, in its relations with 
persons engaged in commerce, it is a common carrier.” Taking 
these very advanced positions as his starting-points, he naturally 
arrives at the same point which the last legislature reached. 

We will not comment on these views of the learned senator, 
but confine ourselves to quoting the words of Mr. Lawrence, the 
late Chief Justice of Illinois, who thus referred to them in his 
argument at Madison: — 


“To say that a court, because it has called railroads ‘ public highways’ 
in reference to their uses, and as bearing upon the question of municipal 
taxation to aid in their construction, will also say that the road and its 
appurtenances are public property, whose income may be usurped by the 
state without compensation, is one of those amazing conclusions which 
should not perhaps surprise us in an argument addressed to the forum of 
the public, but which we shall hardly expect to hear urged in the presence 
of an intelligent court.” 


We have deemed it best to present with fullness the substance 
of these opinions, because they cover the ground since taken in 
argument, and express the ideas of great lawyers who may not 
hereafter be reported. They laid the foundation for the great 
test cases now pending, which will bring before the highest tri- 
bunal in the country the fundamental principles upon which pri- 
vate ownership of property and legislative regulation of its use 


1 State v. Supervisors, 16 Wall. 688. 
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alike depend. Immediately after the opinion of the Attorney- 
General of Wisconsin was declared, the government issued *proc- 
lamations, and invited citizens to institute legal proceedings. 
But, apparently, the contest was rather political than popular, 
and few individuals cared to take the trouble to begin suits, 
though the railroads generally did not conform to the new rates. 
The Attorney-General, therefore, commenced numerous prosecu- 
tions, under the new law, against the agents of the Chicago and 
Northwestern Railway Company, and the Chicago, Milwaukee, 
and St. Paul Railroad Company, for alleged violations in charging 
greater rates of toll than the law allowed, and arrested many 
agents, and forced them to give bail in order to avoid imprison- 
ment. While matters were in this position, a bill was filed in the 
Circuit Court of the United States for the Western District of 
Wisconsin, by Willem Frederik Piek and others, against the 
Chicago and Northwestern Railway Company, the Attorney- 
General of Wisconsin, and the railroad commissioners, praying 
that the defendants be restrained from taking steps to execute 
the Potter law. The plaintiffs were bond-holders of the defend- 
ant railroad, — one an alien, resident in Amsterdam. and the others 
residents of New York, who sued in behalf of themselves and 
other bond-holders. The bill alleged that the rates of freight and 
fare under which the company was operating its road, when the 
act was passed, were reasonable, and only sufficient to enable the 
company to pay its operating expenses, repair its road, and pay 
interest on its bond, leaving nothing during the previous year for 
dividends on its stock. The bill and affidavits showed that the 
average of dividends declared since 1859 did not exceed, includ- 
ing stock dividends, seven and three-fourths per cent on pre- 
ferred stock, and three and three-fourths on common stock. The 
bill alleged that, under the maximum rates allowed by the Potter 
law, the income of the road would not be enough to more than 
pay operating expenses, and keep the road and equipments in 
proper repair, and that the company would be wholly unable to 
pay the interest on its bonds. The bill charged that the Potter 
act was unconstitutional. 

The case came on for hearing at Madison, ‘Wisconsin, on July 
first, before Mr. Justice Davis of the Supreme Court of the 
United States, Judge Drummond, the Circuit Judge, and Judge 
Hopkins, the District Judge, being the full bench of the circuit 
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for that district. The hearing lasted several days. Messrs. C. 
B. Lawrence, late Chief Justice of Illinois, B. C. Cook, of Chi- 
cago, E. W. Stoughton, of New York, and John W. Cary, of 
Milwaukee, appeared for the plaintiffs; and Messrs. A. Scott 
Sloan, Attorney-General of Wisconsin, J. C. Sloan, Assistant 
Attorney-General, and L. S$. Dixon, late Chief Justice of Wis- 
consin, appeared for the defendants. The case was argued at 
length upon the motion for an injunction, and no effort was made 
to controvert the allegations of the bill and affidavits filed by the 
plaintiffs. The plaintiffs contended that, after the railroad had been 
incorporated with its chartered powers, and had borrowed and ex- 
pended, in pursuance of the then existing state laws, vast sums 
of money for building its road, the state had no constitutional 
right to pass an act which so changed those previously existing 
laws as made it impossible to pay its interest on those loans, or 
any dividends to its stockholders. 


“T insist,” said Mr. Cook, “ that the right to render such services as are 
rendered by railroads, is a right derived from no charter of the state, but 
inheres in every individual in the state who has the means and the power 
to render the services ; and that the legislature has no constitutional author- 
ity to take away, by an alteration of the charter, rights which were never 
derived from the state through the charter. The state can deal with the 
property of a railway corporation only in the same manner that it can deal 
with the property of an individual citizen. ... Such rights are not rights 
which inhere clearly in individuals and corporations; such as the right to 
own property, to render personal services, and to take risks for fair com- 
pensation. It must be clear that the rights conferred by the charter are 
only those which do not exist, where no charter exists, and cannot be 
exercised by individual citizens.” 

“ This constitutional clause,” remarked Judge Lawrence, “only empow- 
ers the state to take back as a right what it has bestowed as a favor... . 
If the legislature can require this company to carry passengers for three 
cents a mile, it can require passengers to be carried for one mill per 
mile... . It is the principle asserted in the act, and lying at its founda- 
tion, upon which it must stand or fall, without reference to its details. And 
what is that principle? It is, without possibility of candid denial, that the 
legislature of Wisconsin may, under the power reserved by its constitution 
to ‘alter or repeal’ a charter at any time after it is granted, simply contfis- 
cate, for the supposed benefit of the public at large, the property of the 


stockholders and the debts due the creditors of the corporation. Human ‘ 


ingenuity cannot torture this act, or the principle it asserts, into any thing 
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else than this. It is confiscation pure and simple of the property of the 
bond-holders and of the property of the stockholders.” 


He then argued that all the provisions of the Wisconsin consti- 
tution must be construed together, so as to stand harmoniously. 


“ Admitting that the legislature can alter a charter, it can do so only by 
an act which belongs to the sphere of legislation. It cannot confiscate prop- 
erty. It cannot, under pretence of amending a charter, despoil a char- 
tered company for the public good. Such an act is not legislation: it is 
merely a legislative decree diverting public property. .. . It takes away 
the income of property ; and therefore, in principle and fact, it takes away the 
property itself... . In no mode whatever can the legislature confiscate 
this property to the public use, without making due compensation. The 
present act, if enforced, will do this, and it is therefore void.” + 


Having thus maintained that the act was unconstitutional 
under the special reservation of the Wisconsin constitution, Judge 
Lawrence also urged that the act is void, because it is an exercise 
by the legislature of judicial powers, because the factors which go 
to determine reasonable rates are constantly changing. Other 
points, interesting but of less general character, were taken by 


the plaintiffs, which our limits prevent us from stating. The 
reasons expressed in the opinions already given were urged with 
great vigor and fulness, for the plaintiffs. 

We are unable to set forth the arguments presented in support 
of the law, as minutely as we wish, because no printed briefs were 
used by the state. The Attorney-General’s opinion, already 
given, was submitted to the court, and was deemed to sufficiently 
supply the place of a brief, and to present the case of the state. 
Ex-Chief Justice Dixon argued, if the newspapers reported him 
correctly, that the state claims to hold the power of Ife and death 
over the franchises and the property of the corporations, and that 
it is not fora third party, who may be their creditor, to come in and 
complain of being hurt; that the only question was the right of the 
legislature not only to repeal but to amend charters, under their 
constitutional reservation ; and contended that corporations held 
their privilege as a man holds a license to lay a tramway over an- 
other’s land, where the licensor expressly reserves the right to 
revoke the licence upon any disagreement arising. He maintained 


1 Sage v. Dillard, 14 B. Munroe, 353; Allen v. McKean, 1 Sumn. 277. 
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that the body politic had the same control over the body corporate 
which the creator has over the natural body.! 

* The greater power includes the less, and the power of life 
and death includes the power of prescribing the terms on which 
such life should exist.” In short, the counsel for the state 
asserted, in the broadest and strongest form, over all corpora- 
tions chartered by the state, absolute powers, by virtue of this 
constitutional reservation. 

The decision of the court was delivered on July 4, by Judge 
Drummond, who said that there had not been time to prepare an 
opinion, but that the court refused the injunction and announced 
their conclusions : — 

1. That the court had jurisdiction of the case, and that it was 
not necessary to wait for the law to be put into full operation 
before making this application to prevent threatened injury. 

2. That the Act of March 11th was not repealed by the Act 
of March 12th. 

3. That the charters of railroad corporations under the constitu- 
tion of Wisconsin may be altered or repealed by the legislature at 
any time after their passage. In legal effect, therefore, there was 
incorporated in all the numerous grants under which the Chicago 
and Northwestern Railway Company now claims its rights of fran- 
chise and property in this state, the foregoing condition contained 
in the constitution. It became a part, by operation of law, of 
every contract or mortgage made by the company or by any of its 
numerous predecessors under which it claims. All share and 
bond holders took their stock or other securities subject to this 
paramount condition, and of which they in law had notice. If 
the corporation, by making a contract or a deed of trust of its prop- 
erty, could clothe its creditors “ with an absolute, unchangeable 
right, it would enable the corporation by its own act to abrogate 
one of the provisions of the fundamental law of the state.” 

4. That the same principle applies to authority given by the 
legislature to corporations of other states. 

5. That the legislature has power to alter the terms of a cor- 
porate charter as to rates for transit of persons and property 
exclusively within the limits of this state, and this power is not 
affected by any consequent destruction of value in the corporate 
property. 


1 Charles River Bridge v. Warren Bridge, 11 Pet. 420,455; Providence Bank », 
Billings, 4 Pet. 514. 
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6. That the fact that grants of land were made to the state by 
Congress, to encourage the building of the roads, does not affect 
this power. 

7. That the court does not pass upon questions of inter-state 
commerce which may be affected under this act, but reserves 
them for future argument. 

The motion for preliminary injunction having been overruled, 
it was finally arranged by the parties and the court, in order to 
settle speedily the questions raised, that the defendants should 
demur to the bill, and the demurrer be sustained, and the bill dis- 
missed, and thereupon an appeal be taken to the Supreme Court 
of the United States. This course was followed, and the case is 
expected to be heard in the October term at Washington. 

How far this decision is to be regarded as pro formd, and ren- 
dered in accordance with the general practice of courts of inferior 
jurisdiction to rule in favor of the constitutionality of all legisla- 
tion, is not clear. The brevity of the decision, and its avoidance 
of discussion of the points raised in argument, renders it not 
improbable that the court considered it expedient to escape the 
manifest danger of collision between the United States authority 
and the State of Wisconsin, in a time of popular excitement, bv 
making that very proper presumption, especially as that jurisdiction 
of the court and its power to enjoin state officers was emphati- 
cally denied by the state government. However that may be, the 
settlement of these questions, which is of great moment, is un- 
doubtedly much hastened by the course which the court pursued. 

We understand, also, that the validity of the law will be tested 
in another case by writ of error from one of the state courts. It 
raises the question upon facts arising at a junction of two roads, 
where, under the Potter law, the first road is entitled to charge 
for the miles travelled on its track the entire sum which the ship- 
per is bound to pay for the whole distance. The second road 
forwarded the goods to the consignee, who refused to pay anv thing 
more, and replevied. Under the Potter law, the second road was 
liable to penalties for charging more than Potter rates, and for 
refusing to transport at those rates, yet under those rates was 
entitled to nothing for its service. No new principle is involved ; 
but the validity of the law is thus raised in a case where the law 
permits the road to charge no compensation whatever for service 
rendered, while it, at the same time, requires the company to ren- 
der that service. 


XUM 
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After the denial of an injunction, by the United States Court, 
in the suit of Piek et al., to stop prosecutions by the state officers 
for violation of the Potter act, the Attorney-General retaliated by 
bringing suits in the Supreme Court of Wisconsin against the 
Chicago, Milwaukee, and St. Paul Railway Company, and the 
Chicago and Northwestern Railroad Company ; setting forth that 
the defendants were Wisconsin corporations, operating railroads 
in that state, and were bound to obey the Potter act, but were 
operating their roads in direct violation of that act, and praying 
that the court would issue an injunction forbidding the compa- 
nies to disobey the law. 

This case was brought before the full court at Madison early in 
August. Besides the constitutionality of the new legislation, the 
original jurisdiction of the Supreme Court over an application 
for a preliminary injunction was disputed, and several collateral 
issues raised, upon which it seems not improbable that this case 
may be disposed of without a decision on the main question. The 
courts still retain the case under advisement at this time of 
writing. 

Aside from the great question and the local question under 
Wisconsin statutes, the application exhibits a peculiarly American 
idea of equity jurisdiction. The state has passed a law, and amply 
fortified it by fines and penalties. The validity of that law is 
strenuously denied, on the ground that it impairs the franchises 
and legal rights of certain corporations; and it is shown to be 
injurious, if not destructive, in its practical effects. There is appar- 
ently an ample and complete remedy at law, not only in the 
provisions of the act itself, but, if they are insufficient, by quo 
warranto! Yet a great state seeks to invoke this remarkable 
exercise of chancery power, in order to forbid its citizens to dis- 
obey its own law. 

The difference between the careful mode in which the British 
Parliament, unhampered in its action by constitutional provisions 
protecting contracts, deals with corporate rights, and regulates 
railway tolls, and the hasty, reckless way in which this Wisconsin 
law was passed, and in which American statutes are too often 


1 Attorney-General v. Utica Insurance Company, 2 John. Ch. 370; Attorney- 
General v. Bank of Niagara, Hopkins, 354; Smith v. Lockwood, 13 Barb. 209; City 


of Hudson v. Thorne, 7 Paige, 261; Attorney General v. Tudor Ice Co., 104 Mass. 
239. 
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made, is well shown in the English Railway Act of 1844. It 
substantially provides, that, where the clear, annual profits divisi- 
ble upon the subscribed and paid-up capital of any railway to be 
thereafter constructed (not attempting to interfere with those 
previously chartered) upon the average of the three last and pre- 
ceding years shall equal or exceed the rate of £10 on every £100 
of paid-up capital stock, it shall be lawful for the Lords Com- 
missioners of Her Majesty’s Treasury, subject to the provisions 
thereinafter contained, upon giving the company three calendar 
months’ notice of their intentions so to do, to revise the scale of 
tolls, fares, and charges limited by the act or acts relating to 
such railways, and to fix a new seale, which, in the judgment of 
the commissioners, shall be likely to reduce the said divisible profits 
to the rate of £10 in £100; provided, however, that they shall 
not do this unless the reduction is accompanied by a guarantee that 
the divisible profits, in case of any deficiency therein, shall be annu- 
ally made yood to the said road of £10 for every £100 of the eapi- 
tal stock ; and provided, also, that the scale, so revised, shall not 
be again revised, or such guarantee withdrawn, otherwise than 
with the consent of the company for a further period of twenty- 
one years.! 

“ Compare,” said Mr. Stoughton, in his argument, “ this careful and just 
mode of dealing by an imperial power with corporations thereafter to be 
formed, with the mode attempted to be exercised for this destruction of 
railroad companies, long previously created by the laws of Wisconsin. In 
the one instance, we find the most careful and conscientious care of the 
property of the stockholders ; in the other, a state which has within its bor- 
ders an immense capital, attracted thereto by pledges of protection,— capital 
which has enriched the state by creating villages and cities, quadrupling 
the value of its farming lands, and conferring upon it a prosperity which 
nothing but foreign capital could have created attempting to deal with such 
capital by methods which amount to nothing short of confiscation ; restrained 
by no sense of duty. by no obligation of contract ; seizing upon corporate 
property and franchises, without compensation ; appropriating them, in sub- 
stance, for the benefit of its citizens at large.” 


We have now shown the present condition of this important 
controversy, and the arguments urged on both sides. We reserve 
discussion of the questions involved for a future article. 


1 1 Shelford on Railways, 40. 
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THE LAW OF ADOPTION. 


On the 2d of June, 1825, the Massachusetts Hospital Life 
Insurance Company, “in consideration of the principal sum of 
$100,000 received by them of Nathaniel Curtis and Isaac Clapp, 
trustees of Robert Roberts, of Boston, in the State of Massachu- 
setts, in trust,” executed a certain contract to the following effect. 
The company agreed to manage the property for one half per centum 
per annum, and to pay over the interest received, less charges, to 
the said Robert Roberts during his life. And it further agreed 
to pay over the principal sum (less any amounts lost without the 
fault of the company), on the decease of the said Roberts, to his 
executors or administrators, “‘in trust for the special use and 
benefit of any child or children of said Robert Roberts: if one 
only, in trust for his or her use and benefit; if more than one, 
for their use and benefit equally, the legal representatives to take 
their parents’ share; and in case the said Robert Roberts shall 
die without leaving any issue, then at his decease to pay said 
principal sum to his mother, Eliza Roberts, for her own use; but 
in case the said Robert Roberts shall die without lawful issue, 
and his said mother shall die before him, then at his decease 
to pay said sum to his executor or executors, administrator or 
administrators, in trust for the use of his heirs-at-law and the 
heirs-at-law of his said mother, equally to be divided between 
them.” 

The court says, ** The source from which Curtis and Clapp 
received this sum is not directly stated in the report; but the only 
fair inference from the facts stated is, that it was a part of the 
estate of Robert Roberts, Jr., which came to him by inheritance 
from his father. For the purposes of this suit, the sum deposited 
is to be regarded as deposited by Robert Roberts, Jr.” 

The report shows that the Robert Roberts of the trust was the 
sole heir-at-law of Robert Roberts, Sen., who died about Feb. 1, 
1825, leaving an estate of about $300,000, of which the said Curtis 
and Clapp were administrators. The widow Elizabeth received 
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one-third, and the son received the rest. There was no proba- 
bility that the trust was made by order of the father, though, as 
both Curtis and Clapp were dead when the suit was brought, no 
direct evidence was obtainable. 

In 1855, Robert Roberts married Helen M. Brown, and on the 
17th July, 1855, Mr. and Mrs. Roberts and his mother made an 
indenture with Nathaniel Curtis, Jr., by which the Roberts as- 
signed their interests in the existing trust to Curtis, in trust, to 
pay the income to the said Helen M. Roberts during her life, with 
a provision for the reversion at her death. 

Again, on the 27th March, 1865, Mrs. Elizabeth Roberts, the 
mother, having died, Robert Roberts undertook, by an indenture, 
to ratify and confirm the preceding indenture. 

On the 3d April, 1865, by a decree of the Probate Court for 
Norfolk, the said Robert and Helen M. Roberts were allowed and 
authorized * to adopt Ada Parker, a child under the age of four- 
teen years, child of Charles H. Parker, late of Fitzwilliam, in the 
county of Cheshire, deceased, and his wife deceased,” and her 
name was changed to Ada Parker Roberts. 

On the same day Robert Roberts made his will, giving the 
income of said trust to his wife Helen M. during her life, and at 
her death one-half of said income to his * daughter by adoption,” 
Ada Parker Roberts, and the other half to Helen S. Brown and 
Susan H. Brown, children of Henry 8S. Brown, of Milwaukie. 
By the same will he disposed of his other property, about which 
there was no dispute. 

Robert Roberts died in April, 1872, leaving a widow, Helen 
M., but no issue or child, except the adopted daughter, Ada 
Parker Roberts, who is still living. 

In the litigation which ensued after Roberts’ death several 
different interests were involved. If the first contract, the one 
with the Insurance Company, was irrevocable and complete, the 
question whether Ada Parker Roberts was such a child of Robert 
as was therein contemplated, overshadowed all others. 

In case she was not, the claim of the widow and the adopted 
daughter rested partly, and that of the two Browns rested solely, 
on the right of Roberts to make a will which really revoked the 
original trust. 

Again, the heirs-at-law of Robert Roberts and the heirs-of-law 
of his mother, Elizabeth Roberts, presented their claims, holding 
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that the trust-deed was irrevocable, and that Ada Parker Roberts 
did not take under it. But in this class divisions occurred. The 
heirs-at-law of Robert Roberts at the time of his death, his wife 
being excluded, were his first cousins; namely, the children of 
Mary Clark, his only aunt on the paternal side (he having no 
paternal uncle), and the children of Ephraim Harlow, one of his 
mother’s brothers. But it was contended that Roberts left, at his 
death, an estate amounting to half of the capital sum, which, if 
Ada was not such a child as was meant under the contract, was 
to go to his heirs-at-law ; and, he dying intestate, the widow Helen 
M. would take one-half of this half, or if the child Ada was 
considered in another view, dehors the contract, as legally his, 
one-third; Ada taking two-thirds. ‘And this claim would equally 
embrace any portion descending to him as heir-at-law of his 
mother at her death. It was also shown that the heirs-at-law of 
Mrs. Elizabeth Roberts, the mother, excluding the son, were not 


the same at the time of her death as they were at the time of her 
son’s death. 


The questions, therefore, were, — 

First. Was the deed of trust irrevocable? Since, if so, Roberts’ 
subsequent deed and will were invalid. 

Second. If the trust-deed was paramount, was Ada Parker 
Roberts such a child as was therein intended, and therefore the 
person who alone could take all the principal sum ? 

Third. Under the trust, in case of there being no child, and 


division being made between the heirs-at-law of Elizabeth and of 
Robert, — 


a. Did Roberts’ widow, Helen, take one-half of his share 
on the ground of his dying intestate ; and, also, was 
Ada his isswe, and so entitled to two-thirds, the widow 
taking one-third in this case ? 


b. Or, were his cousins his heirs-at-law ? 

Fourth. Under the trust-deed, by heirs-at-law of Elizabeth 
should there be understood those at her death, or those at the 
time when the distribution of the principal fund should be ordered? 
If at her death, also, 

a. Should her son be deemed the sole heir, and did he acquire 


an interest which would pass to his widow, or widow 
and issue? and, 


b. Could he dispose of that interest by will? 
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As the Supreme Court decided the first two questions in the 
affirmative, the other questions were not considered. It declared 
that, in Massachusetts, the law was well settled, that a voluntary 
settlement fairly made could not be revoked, unless a power of 
revocation was reserved ; and that, though a court of equity would 
not aid in perfecting such a contract while executory, it would 
enforce an executed contract. Hence the terms of this trust were 
to be fulfilled, and Robert’s second indenture was invalid, as was 
his will so far as it affected this trust-fund. 

The important question was therefore, whether, since Roberts 
had no legal issue born of his body, his adopted daughter fulfilled 
the requirements of the trust. Certain technical objections were 
made to the form of adoption used by Roberts, but the court 
decided that he had complied with the statute. The opinion then 
proceeds as follows : — 


“We are of opinion, therefore, that the adoption was valid, and the next 
inquiry is, What are the rights of the adopted daughter under her father’s 
settlement ? 

“The statute provides that ‘A child so adopted shall be deemed, for the 
purposes of inheritance by such child and all other legal consequences and 
incidents of the natural relation of parents and children, the child of the 
parents by adoption, the same as if he had been born to them in lawful 
wedlock ; except that he shall not be capable of taking property expressly 
limited to the heirs of the body or bodies of the parents by adoption, nor 
property from the lineal or collateral kindred of such parents by right of 
representation.’ Gen. Stat. c. 110, § 7. 

“ This language is very broad and comprehensive, and it was manifestly 
the intention of the legislature to provide that, with the exceptions named, 
the adopted child should, in the words of the sixth section, ‘to all legal 
intents and purposes, be the child of the petitioner.’ 

“The adopted childin this case, therefore, in construing her father’s settle- 
ment, must be regarded in the light of a child born in lawful wedlock, unless 
the property disposed of by the settlement falls within one of the exceptions. 

“It is true that, if she takes under the settlement, the property does not 
come to her by inheritance, but it comes to her as one of the legal conse- 
quences and incidents of the natural relation of parents and children. Does 
it fall within either exception of the statute? It cannot be claimed that it 
falls within the last exception as property from the kindred of the parents 
by right of representation. 

“The other exception is that she cannot take property ‘expressly 
limited to the heirs of the body or bodies of the parents by adoption.’ The 
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term ‘heir of the body’ is a well-established technical term,’ with which 
the words ‘children’ or ‘issue’ or ‘lawful issue’ are not synonymous, 
The rule of construction enjoined by our statutes is that technical words 
or phrases, which have acquired a peculiar and appropriate meaning in the 
law, shall be construed aud understood according to such peculiar and 
appropriate meaning, unless it is inconsistent with the manifest intent of the 
legislature or repuguant to the context. Gen. Stat. ¢. 3, § 7. 

* The language of the statute shows that the legislature intended to use 
the phrase ‘heirs of the body or bodies’ in its primary technical sense. 
The terms of the settlement, above cited, do not limit the estate expressly 
‘to the heirs of the body’ of Roberts; and the terms therein used, * child 
or children, ‘issue’ and ‘lawful issue, are not equivalent terms, and do 
not lead to the same construction and legal result as would be reached if 
the estate was in direct words limited to the heirs of his body. We are 
therefore of opinion that the case does not fall within either of the exceptions 
of the statute, and that, as to the property in question, Ada Parker Roberts 
is to be deemed the child of Robert Roberts, the same as if she had been 
born to him in lawful wedlock. It follows that, in the contingency which 
has happened, she is, as such child, entitled to the whole of the principal 
fund. 


“It is argued that this statute is unconstitutional as applied to a settle- 
ment made before its passage, because it takes property from one person 


1 Although the court does not define at this time the meaning of the phrase, 
“heirs of the body,” it has been passed upon repeatedly. In Richurdson v. Noyes, 2 
Mass. 62, it was explained as follows: ‘In England, lands conveyed to a man and his 
heirs generally, descend to his eldest male issue; if to a man and the heirs of his body, 
they descend in the same manner. If lands here are conveyed in the same manner, in 
the former case they descend to all his children, and in the latter to his eldest male 
issue.” Thus the court decided, in 1806, that estates tail were a part of ihe law in 
Massachusetts, and were to follow the common-law definition. In /de vy. J», 5 Mass. 
501, the same estate was recognized. In Hawley v. Northampton, 8 Mass. 38, the court 
fully explains, that, “in a devise to a man and to the heirs of his body, these last words 
are a limitation of an estate tail; and, if it descend from the devisee in tail, all the 
heirs of his body cannot take together, but only in succession, — the eldest son and his 
issue, then the second son and his issue, and so on.” Numerous other decisions might 
be cited, but one will, perhaps, suffice. In Hayward v. Howe, 12 Gray, 51, it was held 
that Rev. Stat. c. 59, § 9, abolishing the rule in Shelley’s Case, “ was not intended 
to prohibit or restrain the creation of estates tail, when the devise should be made by 
apt and sufficient words, according to the well-established rules of law.” Inasmuch 
as the tenant-in-tail has the power, by the statute of 1791, to bar all remainders by a 
simple deed, our courts, so far from trying to reject estates tail, seem rather to have 
gone to extremes in order to bring estates within that category. The question may 
yet be, under the words of the statute of adoption, “expressly limited to heirs of the 
body,” to hold it possible to exclude the adopted child from inheritance in estates 
limited by words heretofore decided to be equivalent to that technical phrase. 
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and gives it to another. But, until the death of the settlor, it was uncertain 
what persons would take under the settlement, and no title ever vested in 
those who are now claiming as his heirs, or the heirs of his mother, against 
his adopted daughter. The statute is an important one, general in its 
application, and passed by the legislature as the guardians of the public 
interests, and is to be upheld, unless it clearly exceeds their powers. 
Much more extensive powers have been exercised, without question, in the 
enactment of statutes affecting tenures and the interests of persons unborn 
or having remote expectations. Such was the St. of 1791, c. 61, giving 
to tenants in tail the power to bar by deed the issue in tail; and the St. of 
1804, c. 59, providing a method for barring remainders and reversions 
expectant on estates tail; and the St. of 1851, c. 14, § 1, for the barring of 
equitable estates tail. Clarke v. Cordis, 4 Allen, 466. An instance more 
nearly like the statute we are considering is found in the provisions first 
enacted in the revision of 1836, that an illegitimate child, if his parents 
intermarry, and his father acknowledge him, shall be considered as legiti- 
mate to all intents and purposes. Rev. Sts. c. 61, § 4; St. 1853, ¢. 253. 
And in Loring v. Thorndike, 5 Allen, 257, it was held that this statute 
gave to an illegitimate child the same rights which a child born in lawful 
wedlock would have under a will proved before the statute was passed. 
The fact that the statute, as one of its incidental effects, changes the descent 
and devolution of property, does not render it invalid, unless it defeats vested 
rights. As we have seen, in the contiagency which has happened in this 
case, no rights adverse to the adopted daughter had vested in the heirs who 
now claim, and therefore none have been defeated or impaired. 

“Tt is also argued that the result we have reached is opposed to the 
intention of the settlor. But, as is often the case in deeds or wills providing 
for a remote future, he could have had no intentions as to the particular 
person who was to take. His general intention was that the property 
should go in the first instance to his children as a class. Whoever at 
his death fell within this class was within this general intention; and, as his 
adopted daughter is by law his child, she belongs to the class intended 
to take, and her rights cannot be defeated upon the assumption that he 
did not intend her to take. 

“ The views we have taken render immaterial the other questions argued 
at the bar. 

“The result of the whole case is, that Ada Parker Roberts, as the only 
child of Robert Roberts the settlor, is entitled to receive the whole of the 
principal of the trust fund. 

“ Decree accordingly.” 


This matter of the adoption of children, and the legal rights 
thereby conferred upon them, is now first adjudicated in Massa- 
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chusetts, although the original act was passed there in 1851 
(chap. 324). It may, indeed, be considered as a theory first sanc- 
tioned by law in that state; for, though Texas seems to have 
passed a law in 1850, it was not so extensive as this in its opera- 
tion. Since 1851 quite a number of states have enacted laws on 
this subject ; namely, all of the other New-England states, Cali- 
fornia, Georgia, Illinois, Iowa, Kansas, Michigan, Missouri, North 
Carolina, Ohio, Pennsylvania, Wisconsin, and possibly others. 
Several of these states have followed the legislation of Massachu- 
setts very closely, and others have made various alterations. The 
most sweeping act, probably, is that of Ohio, in 1854, by which 
any one may appoint another to be an heir-at-law, * and the rules 
of inheritance shall be the same between him and the relations 
by blood of the declarant as if born in lawful wedlock.” Some 
states neglect to state clearly the legal effect of such adoption ; 
others stipulate that in no case shall an adopting parent inherit 
from the adopted child, and that the children of the natural par- 
ents shall not become heirs to the child so adopted. 

We believe that this theory of legal adoption is unknown to 
English law, and that it must be regarded as a most important 
innovation in the practice of Massachusetts. It was, as we are 
informed, originally passed as a remedy for the distressing cases 
arising under the custom of adopting children, which was then 
increasing rapidly in that state, through the efforts of foundling 
societies. A man, having adopted, educated, and reared a child, 
with tastes and habits only comporting with a competence in the 
future, would sometimes die intestate, leaving the child unpro- 
vided for. Evidently, in such a case, the adoption was an injury 
rather than a benefit to the child. But, in remedying this evil, 
may not this legislation have gone too far? Probably all the 
good desired would have been obtained had the act provided that, 
if the adoptive father died intestate, the adopted child should 
inherit any property of which the father might have disposed 
by will. This would have covered the usual cases of the disposal 
of such property as the father had himself accumulated or ac- 
quired free of restraint. 

The statute of Massachusetts, however, makes but two restric- 
tions ; namely, that (1) an adopted child shall not take property 
expressly limited to the heirs of the body of the adopting parents ; 
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(2) nor property from the lineal or collateral kindred, of such 
parents by right of representation.! 

The court has already decided that the first exception is to be 
construed literally according to the technical meaning of the 
words, * heirs of the body.”” Cases under it will seldom arise, as 
this is not a customary mode of devise in this state. 

But may we not infer that the other exception will be con- 
strued with equal strictness, and limited to cases in which the 
exact position occurs? In the Massachusetts Statute of Distri- 
bution (Gen. Stat. c. 91, $$ 6,7) this phrase, of persons taking 
“by right of representation,” is used, and many wills are drawn 
employing the same phraseology. Sect. 12 defines the phrase in 
terms as meaning ** when the descendants of a deceased heir take 


the same share or right in the estate of another person that their 
parent would have taken if living.” Does not this, therefore, 
become a technical phrase, liable to be construed as strictly as 
that of “heirs of the body”? To illustrate: A. gives a life- 
estate to his widow, remainder to his children, the issue of any 
deceased child to take by right of representation. Here, if any 
child had adopted a child, and died before the widow deceased, 


the adopted child would not take. But if the devise was to A.’s 
children for life, and after their deaths to their children, then 
their adopted children would be let in. Yet, in this case, much 
of the testator’s estate might pass to alien heirs by means of this 
process of adoption. 

Again, this statute creates a contingency not before recognized, 
in that a man or woman may die unmarried, and yet leave lawful 
children. In many wills the phrase is used, ** to A., and if he die 
unmarried and without lawful issue,” then to B. But when these 
two terms become incompatible, which shall prevail? Will it not 
probably be held that the leaving lawful issue is the more impor- 
tant ? 


1 Instead of adopted children being prohibited from taking by right of represen- 
tation, they shouid be allowed to do so, where the estate devolving upon the parent, 
had he lived, would have been a fee-simple. If the property would have been at his 
absolute disposal, then, so far as the lineal or collateral kindred are concerned, he 
ought to be able to leave it to an adopted child without a will as well as by one. 
The fact of his dying at one date or another involves no principle. On this point, 
therefore, the statute under discussion makes an exception against its own manifest 
intention. 
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So, again, this statute impinges on the rights of minors and 
guardians. Reasoning from analogy, it may be said that whoever 
is capable of lawfully marrying and begetting children should be 
legally capable of adopting a child. But this might establish the 
age of consent as the limit of the time at which adoptions could 
begin to be made. Is a minor under guardianship necessarily 
prohibited from adopting a child without his guardian’s consent ? 
The question next arises as to what persons may be adopted. By 
the statute of Massachusetts, any person may adopt any other 
person, if the Probate Court is satisfied “that it is proper 
such adoption should take effect.” But the main guide of that 
court might be in the subsequent words, that, * for all legal con- 
sequences of the natural relation of parent and child, the adopted 
child is to be deemed to be born to the adoptive parents in lawful 
wedlock.” Would this prevent a man from adopting his wife ? 
Would it prevent the adopted child from marrying a near relative 
of the adopted parent so far as now prohibited by our statutes ? 
Clearly it cannot be urged that a man must not adopt a person 
whom he cannot marry; for he might properly adopt grand- 
daughters, step-daughters, daughters-in-law, or nieces, and pos- 
sibly an aunt. 

Further, it may be urged that, by adopting an adult, a life- 
tenant may acquire the power to bargain beforehand for a disposal 
of the remainder in a mode entirely at variance with the desires 
of the devisor. He may stipulate that the adopted child shall 
give the greater portion to the widow or other nominee of the 
parent. So, in other cases, a sickly child may be adopted with 
the deliberate intention of profiting by the death of the child in 
the parent’s lifetime. So in regard to estates by curtesy, does an 
adoption fulfil the terms by which that estate is created ? 

In other states, after an adoption, the new parents cannot 
inherit from the adopted child; but this salutary restraint does 
not seem to form part of the law as it stands in Massachusetts. 

The statute also seems to be silent as to the position of the nat- 
ural relatives of the child. In other states they cannot inherit 
from him property obtained by the adoption. But here there 
seems to be no such limitation, and the nearest heirs of an adopted 
child may be of his natural kindred. Sect. 9, indeed, of Mass. 
Stat. chap. 310, Acts of 1871, attempts to deal with this problem, 
but hardly explicitly enough. 
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Undoubtedly, many of the above suggestions may seem fanci- 
ful; but yet cases may happen under each division, and the courts 
may be called upon to decide them. It is not easy to find a 
method of so wording bequests as to avoid with certainty the 
wuintentional diversion of property. If a testator expressly under- 
tukes to exclude adopted grandchildren, will it not be held that 
the legislature has taken away his power to do so?! 

It would seem, then, as if the only remainders exempted are 
those strictly in fee-tail, and such as are determined by the death 
of the intended recipient. That is, if a man wishes to leave prop- 
erty to be divided after the expiration of a life-estate,—as, for 
example, among his grandchildren, —he must devise it to the 
heirs of the body, in which case only the oldest grandson will 
take, to the exclusion of his brothers and sisters, and with the 
other peculiarities of such a devise; or he must run the risk that 
the life-tenants may, by adoption, send his property through 
channels alien to his blood and totally different from his intention. 

Surely, then, it is time that the legislature should examine the 
subject, and decide whether it is for the public interest thus to 
disturb our whole system of devising property. It is impossible 
yet to comprehend the damage already done during the twenty- 
three years in which this law has been in force in Massachusetts. 
It is certainly wise to consider the matter carefully, and to under- 
stand the existing law. If it is to continue, too great publicity 
cannot be given to the fact, in order that testators may frame 
their wills understandingly. But, even in this case, some altera- 
tions are certainly proper. If the only desire is to protect the 
rights of adopted children in property acquired by the parents, 
then a new and very different section should be substituted for 
sections eight and nine of the Act of 1871, now in force in that 
state. 


! Thus the statute says, “ A child or person so adopted shall be deemed, for the 
purpose of inheritance, and all other legal consequences of the natural relation of 
parent and child, to be the child of the parent or parents by adoption, as if born to 
them in lawful wedlock, except,” &c. It is clear that a testator may devise to 
A. for life, and, at his death, to his lawful children. Here the adopted child takes. 
The testator may devise so as to exclude certain of the children; but can it be done 
hy a devise to the grandchildren, excluding expressly all which became such by 
adoption? A certain analogy seems to exist between this case and others where the 
identity of qualifications are settled by the superior authority. Thus the United 
States declare the privileges of citizens as equal, so that, in the words of the Supreme 
Court, in Woodrug’ v. Parham, 8 Wall. 140, “an attempt to deprive the citizens of 
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other states of any privilege or immunity possessed by citizens of Alabama, by a 
law having such operation, would render the law void.” 

In Massachusetts, a case has been decided, Nourse v. Merriam, 8 Cush. 11, which 
comes quite near to the supposed one. One Joseph Houghton undertook, by will, to 
give $12,000 to the town of Bolton, to establish a school for the benefit of the inhabi- 
tants, excepting nine persons named and their descendants, who were to be excluded 
from attending said school for the term of one hundred years. The case having arisen 
on the legality of this exclusion, the school having been duly established, the Supreme 
Court decided that this part was void, “ because it is repugnant to the nature of the 
grant; in violation of the fundamental principles of equality upon which the rights 
aud privileges, as well as the duties and burdens, of citizens of towns are regulated ; 
contrary to good morals and public policy.” 

May it not then be argued that the * public policy” of Massachusetts, as shown 
by the statute, is that adopted children are to stand in the place of real children born 
in lawful wedlock; and that where a testator attempts to exclude adopted grand- 


children, simply for the reason that they are adopted, trom benefits which would have 
resulted to them if born of certain parents in lawful wedlock, his attempt may be 
pronounced void, as ‘‘ contrary to good morals and public policy?” It would be 
presumptuous in us to attempt to answer the question definitely ; but, on the other 
hand, is there not at least such a doubt thrown over the subject, that a lawyer 
would hesitate to advise his client that a devise of a remainder to lawful children, 


excluding all adopted children, would be perfectly safe and valid? Our suggestions 
are confined to pointing out the dangers which may have arisen under a statute 
couched in unnecessarily vague terms. 
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DIGEST OF THE ENGLISH LAW REPORTS. 


DIGEST OF THE ENGLISH LAW REPORTS FOR 
JUNE, AND JULY, 1874. 


_ Action. 

The defendant purchased certain shares in a company from the plaintiff, and 
directed that they should be transferred and registered in the name of his son G., 
who was an infant, of which fact the plaintiff was ignorant. Subsequently G. 
brought an action by his father, as next friend, against the plaintiff, charging him 
with fraud in selling the shares; and the action was compromised on the terms of 
G. withdrawing all charges of fraud, and having the purchase-money repaid to 
him. ‘The company was wound up, and the plaintiff's name was placed upon the 
list of contributories in place of G's. The plaintiff then filed a bil alleging that 
the defendant was the real purchaser of said shares, of which fact he was not 
aware when he entered into said compromise; and he prayed that it might be 
declared that the defendant was the real owner of the shares, and was liable to 
indemnify the plaintiff from all liability in respect of them. //e/d, that said com- 
promise was a bar to the suit. — Mrynard v. Eaton, L. R. 9 Ch. 414. 

See COVENANT, 2; SpecIFIC PERFORMANCE. 

ADMINISTRATION. — See ExecuTors AND ADMINISTRATORS. 
AFFIDAVIT. — See INTERROGATORY, 1. 
AGENCY. —See INTERROGATORY, 3. 
AGREEMENT. — See CONTRACT. 


ANNUITY. 

1, A testator bequeathed his property to K., on condition that he should pay 
out of the rents and profits a certain annuity. K., who had paid the annuity for 
sixteen years, gave a check for a half-yearly instalment. The check was dishon- 
ored, and the annuitant filed a bill for a receiver, and for a sale if the annuity was 
not paid. Bill dismissed on the ground that, as the estate was sufficient, the an- 
nuitant might have recovered his annuity by distress, or he might have sued on 
the check. — Kelsey v. Kelsey, L. R. 17 Eq. 495. 

2. An annuity given to a trustee for as long as he should continue to execute 
the office of trustee under a will, was held to cease with the payment of the trust 
property to a person absolutely entitled. — Hull v. Christian, L. R. 17 Eq. 546. 


ANTICIPATION. — See Leaacy, 2. 


APPOINTMENT. 

1. A testatrix, who had power of appointment in favor of five persons, or their 
respective issue, gave three of them £5 each, and gave all the rest and residue 
of her property, of whatever kind and wherever situate, and over which she had 
any power of appointment, to the other two. Held, that the legacies of £5 were 
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charged upon both the testatrix’s personal property and the property over which 
she had power of appointment, and that therefore the power was well exercised, 
— Gainsford v. Dunn, L. R. 17 Eq. 405. 

2. A testatrix appointed ‘all funds and properties, whatsoever or whereso- 
ever, which have been or shall be purchased out of the savings of property to 


which I have been or shall be entitled for my separate use,” to certain per- 


sons. Held, that a balance at the testatrix’s bankers, which arose from savings 
from her separate estate, did not pass under the appointment. — Askew v. Rooth, 
L. R. 17 Eq. 426. 

3. R. had a power of appointment over two funds of £37,000 and £800 
consols, KR. made several appointments, and finally made a deed revoking all 
prior appointments, and directing his trustees to stand possessed of said sums of 
£37,000 and £800 consols, ** or other the stores, funds, and securities of which 
the same now consist, or hereafter may consist,” upon trust as to £7,000 consols 
for A. R. then made similar appointments for other persons of sums amounting 
to £37,000 consols, and he appointed the residue to C. At the date of said deed 
the trust-funds had been reduced by sales and reinvestments by the trustees to 
£27,000 consols and £8000 cash. Held, that the appointment in favor of C. was 
of the residue, and not of a specific sum, and therefore failed altogether. — 
De Lisle v. Hodges, L. R. 17 Eq. 440. 

See Trust, 2. 

AsSsIGNEE. — See Distress; Lease, 2. 


BartixG ANIMALS. 

A match took place between two dogs, at £25 a side, as to which could take 
the greatest number of rabbits by running after them, in a field so walled round 
that the rabbits could not escape. Held, that such recreation was not ‘* baiting 
animals.” — Pitts v. Millar, L. R. 9 Q. B. 380. 


BaNkRUPTCY. 

1. A debtor against whom execution had been issued handed to the sheriff 
on July 24th a bill of exchange, a check, and three bank-bills, in part payment 
of the debt, and the remainder was paid by another person in money. The 
creditor assented to this arrangement. On July 26th the debtor filed ‘a petition 
in liquidation, and an injunction was granted restraining the creditor and sheriff 
from proceeding farther; but the sheriff delivered the bill, check, bank-bills, 
and money to the creditor on July 28th. The trustee, under the liquidation, 
requested that the bill of exchange, check, and bank-bills be delivered up to 
him. Held, that the bill of exchange, check, and bank-notes were delivered 
under pressure, and might be retained by the creditor. — Lx parte Brovke. In re 
Hassall, L. R. 9 Ch. 301. 

2. By statute, a husband shall not hy reason of marriage be liable for the 
debts of his wife contracted before marriage; but the wife shall be liable to be 
sued for, and any property belonging to her for her separate use shall he liable 
to satisfy, such debts as if she had continued unmarried, Judgment was obtained 
against a married woman for a debt contracted before marriage. The woman 
had no separate property. Held, that the woman could not be adjudged a bank- 
rupt. — £x parte Holland. In re Heneage, L. R. 9 Ch, 307. 
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§. An action was brought upon an overdue bill against the acceptors. The 
defendants obtained leave to defend the suit, on paying £880 into court to abide 
the event of the suit. The defendants subsequently filed a petition in liquida- 
tion. J/eld, that the plaintiff in said action was a secured creditor, and that 
an inquiry must be made to ascertain how much of said £880 he was entitled 
to. — kx parte Banner. In re Keyworth, L. R. 9 Ch. 379. 


Bequest. — See APPOINTMENT, 1, 2; ILLEGITIMATE CHILDREN ; LeGacy Duty; 
Assets; WILL. 


The defendant's horse was sent to S. on the plaintiff's railway, and on its 
arrival was sent to a livery stable, as there was no one at the station to receive it, 
and the plaintiff had no accommodation for horses. The defendant's servant 
came soon afterwards and demanded the horse, which the stable-keeper said he 
might have on payment of 1s. 6d. The servant went away, and the defendant 
came to the station, where the station-master said he would pay all charges; but 
the defendant went away without the horse, and subsequently refused to receive 
it unless he were paid for his loss of time. The horse remained at the stable 
four months, incurring a bill of £17, which the plaintiff paid, and then sent the 
horse to the defendant, who received it. Held, that the defendant was liable for 
all of said livery charges. — Great Northern Railway v. Swaffield, L. R. 9 Ex. 
132. 

See Srature, 1. 

CatTTLe. 

Pigs are cattle. — Child v. Hearn, L. R. 9 Ex. 176. 

Cuarce. — See AppoinTMENT, 1; LeGacy Duty. 


Cuarity. — See Assets, 2. 


Cnecx. — See Documents, Propuction oF. 


CoLuisIon. 


1. A steam ferry-boat ran across a river in a dense fog, with the knowledge 


that there were three vessels in its path, and, though using all ordinary care, ran 


into one of said vessels. eld, that the ferry-boat alone was to blame for 
the collision. — The Lencashire, L. R. 4 Ad. & Ee. 198. 

2. Ina collision suit the plaintiff must begin, although the only defence is 
inevitable accident. 

It is the duty of a steam-vessel in a dense fog to come to anchor, if over 
a proper anchorage ground. It is not sufficient for the vessel to go dead slow. 
— The Utter, L. R. 4 Ad. & Ec. 203. 


Common. 


A commoner pur cause de vicinage cannot distrain the cattle of another com- 
moner, because they come upon the common by color of right.— Cape v. Scott, 


L. R. 9 Q. B. 269. 
Common Carrier. — See Statute, 1. 
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Company. 
A company, which had exhausted its capital, raised new capital by issuing 
shares, which were to be subject to calls for the purpose only of payment of the 
company’s debts. The original shares were fully paid up; but 6s. only were 
paid on the new shares of £1 each when the company was wound up. A surplus 
remained after all debts were paid. J/e/d, that the surplus must be divided 
between the old and the new shareholders in proportion to the amounts they 
had respectively paid on their shares. — Jn re Eclipse Gold Mining Co., L. R. 

iT. Eq. 490, 

Compromise. — See AcTION. 

Construction. — See APPOINTMENT ; CONTRACT ; COVENANT ; EXECUTORS AND 
ADMINISTRATORS; ILLEGITIMATE CHILDREN; Lease, 1; LeGacy; LeGacy 
Duty; Asskts. 

ContTRACT. 

1. Five persons contracted to build a harbor, and soon afterward one of the 
contractors died. The four survivors then signed an agreement, in which the 
executors of the other contractor were parties; but blanks were left for their 
names until they should be appointed. The deceased contractor had named 
three persons as executors; but one disclaimed, and the other two proved the 
will, and subsequently signed said agreement. The four surviving contractors 
offered evidence to show that they would not have signed said agreement if 
they had known that the third person named as executor, as aforesaid, would 
disclaim. eld, that the estate of the deceased testator was entitled to share 
in the profits of said contract, which were to be ascertained when said contract 
was completed; and that said agreement between the surviving contractors and 
the two executors of the deceased contractor was binding, and that the evidence 
offered was inadmissible. — McClean v. Kennard, L. R. 9 Ch. 336. 

2. The defendants caused plans and specifications of a bridge to be prepared 
by an engineer. The plaintiff contracted to build the bridge in accordance with 
said plans and specifications, which were shown to him by the defendants. eld, 
that there was no implied contract, by the defendants, that the bridge could be 
erected in accordance with said plans and specifications. — Thorn vy. Mayor of 
the City of London, L. R. 9 Ex. 163. 

3. The defendant contracted to sell the plaintiffs 250 tons of iron, half to 
be delivered in two weeks, remainder in four weeks. Payment, net cash fourteen 
days after delivery of each parcel. The defendant failed to deliver the first half 
of the iron until long after the time agreed upon, and, when he demanded payment 
of the plaintiffs, they refused, claiming to set off damages for the defendant's 
breach of contract. The plaintiffs subsequently demanded delivery of the re- 
maining 125 tons, but the defendant refused to deliver. //e/d, that the plaintiffs 
had not repudiated the contract by refusing to pay for the first 125 tons of iron. 
— Freeth vy. Burr, L. R. 9 C. P. 208. 

4. The plaintiff, a weaver, worked for the defendants, and received wages 
regulated by the number of pieces which he wove and delivered to the defendants. 
His wages were ascertained and fixed on Thursday in each week, but were not 
paid until Saturday. The plaintiff was obliged by his contract to give fourteen 
days’ notice before leaving, such notice to be given at the time of booking- 
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up on Thursday. If he left without notice, he was to forfeit a!l wages due. The 
plaintiff earned 15s., in a week ending Thursday, April 25th, and such sum was 
fixed at that time; and he then worked the afternoon of Thursday and the morn- 
ing of Friday, earning 7s. during that time; and he left the defendants’ service 
on said Friday, without giving any notice. Held, that the plaintitf f@rfeited the 
whole 22s. — Walsh v. Walley, L. R. 9 Q. B. 367. 

See ANNuITY, 2; Carrier; DaMaGes; Fraups, StatcTe oF; INTEREST; 
Trust, 2. 


COVENANT. 

1. Three mines of coal, of which A. was the upper, B. the middle, and C. 
the lower, were demised to the defendant, who covenanted to work the mines 
with their utmost care, with a competent number of workmen, and in the most 
effectual manner, and according to the usual practice of carrying on collieries 
with effect. ‘The lessor filed a bill, alleging that the defendant hed abandoned 
working the A. mine and had worked the C. mine beyond the B. mine ; and pray- 
ing that the defendant be restrained from working the C. mine until he had 
extended the B. mine to the same point as the C. mine, and that he be re- 
strained from working the B. and C. mines without working the A. mine. It 
appeared that the defendant had worked the mines as well as practicable, and 
according to the usual manner. Injunction refused. — Lord Abinger v. Ashton, 
L. R. 17 Ey. 388. 

2. In 1844, the defendant leased certain coal mines for twenty-one years, and 
a portion of the mines were worked out in September, 1545. In October, 1845, 
the defendant sold the land containing the worked-out mine, with covenants of 
title, quiet enjoyment, and against incumbrances, to J., who sold to the plaintiff 
in 1846. In 1848, within twenty years before action brought, the lessees under 
said lease entered the mine under the plaintiff's land, and removed some 
five-clay and several loose pieces of coal. In 18665, the plaintiffs house subsided 
in consequence of the mining operations carried on before 1846. Held (by 
BramMwe and CLeassy, BB.; C.B., dissenting), that the fact that the 
coal was worked out before the conveyance to J. was no breach of covenant for 
title, as such coal formed no part of the land which was sold; that the subsistence 
of said lease did not constitute a breach of covenant; and that, if there was any 
breach, it was complete at the time of the conveyance to J., and was barred by 
the Statute of Limitations, as the subsidence in 1865 gave no new cause of ac- 
tion. — Spoor v. Green, L. R. 9 Ex. 99. 

3. A lessee covenanted that he would not assign the premises without the 
written consent of the lessor, such consent not being arbitrarily withheld: pro- 
vided that if the lessor should assign without such consent, ‘* but such consent is 
net to be arbitrarily withheld,” then it should be lawful for the lessor to enter. 
Held, that there was no covenant on the part of the lessor not to withhold his 


consent arbitrarily ; but that, if he did so refuse consent, the lessee might assign 
without his consent. — Treloar v. Bigge, L. R. 9 Ex. 151. 
See Contract, 2; Easement, 1; Lease, 1. 


DaMaGes. 
The plaintiff was the lessee of an inn. part of which was underlet to the de- 


= 


90 DIGEST OF THE ENGLISH LAW REPORTS. 


fendant, who had contracted for the purchase of the fee of the inn and other 
adjoining premises. 


The plainuff agreed to surrender part of his leasehold to 
the defendant, who agreed to lease to the plaintiff a new entrance from a portion 


of the land contracted for by the defendant, with a covenant in the lease that the 
plaintiff should enjoy the premises without disturbance from the defendant or 
those claiming under him. The plaintiff accordingly surrendered a portion of 
his premises; and such portion was torn down by the defendant, who made a 
new entrance for the plaintiff according to his agreement. 


Immediately alter the 
new entrance was opened, it was closed by parties having a title to the land cov- 
ered by the new entrance superior to that of the defendant’s vendors, J/eld, that 
the plaintiff was entitled to damages to the extent of the pecuniary amount of 
the difference between the condition in which he was left and that in which he 
would have been if he had got a title to the new entrance. — Wall v. City of 
London Real Property Co., L. R. 9 Q. B. 249. 
See NeGLIGENCE; Sreciric PerrorMANCE, STaTUTE, 1. 


Decree. — See Mortaace, 1. 
DeEtivery. — See Trust, 2. 


DEVISE. 


A testator devised certain real estate to trustees, to the use of the first and 
other sons of M. in tail male, and devised the residue of his real estate over, 
Four months after the testator’s death, the first son of M. was born. Held, that 
the residuary devisees were entitled to the intermediate rents. 


**It is singular 
that such a question should come before the court in the year 1874.” — Jn re 
Mowlem, L. R. 18 Eq. 9. 

See ApporintMENT, 1, 2; ILLEGITIMATE CHILDREN; LeGacy Duty; Mare 
SHALLING Assets; WILL. 


DisaFFIRMANCE,. — See Contract, 3. 
Disrraint. — See Common. 


DISTREss. 


Upon a demise of mines, a power of distress for the rent reserved was granted 
to the lessor over ** any lands in which there shall be, for the time being, any pits 
or openings by or through which the coal or culm by the said deed demised shall 
for the time being be in course of working by the lessees, their executors, adminis- 


trators, and assigns.” The plaintiffs, assignees of the lease with notice, sued the 


lessor for a distress, under said power, after the assignment at pits not included 


in the demise, but then worked by the lessees. Held, that said assignees with 


notice took subject to said power. — Daniel v. Stephney, L. R. 9 Ex. (Ex. Ch.) 
185; 8. c. L. R. 7 Ex. 327. 


DocuMEnNTs, PrRopUCTION OF. 


In a suit wherein the genuineness of a testator’s signature was in question, the 
defendant was ordered to produce any checks in his possession signed by the tes- 
tator. The defendant produced certain checks, but said that he had other checks, 
which, as their signatures were forgeries, he did not produce. //eld, that the pro- 
duction of the forged checks could not be ordered, unless their signatures were 
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proved to be in the handwriting of the testator. — Wilson v. Thornbury, L. R. 
17 Eq. 517. 
Sce InrERROGATORY, 1. 
Easement. 

1. Where a warehouse was demised, with all lights and easements thereto be- 
longing, with a covenant that the lessee should hold and enjoy the premises 
without let or hindrance, it was held that the lessee acquired nothing but the 
ordinary right or easement to light, and was not entitled to an injunction to 
prevent the erection, by the lessor, of a wall which did not substantially diminish 
said light. — Leech v. Schweder, LL. R. 9 Ch. 463. 

2. A public-house which had maintained a sign-post on a common opposite 
the house for forty years, was held to have acquired the right to maintain the 
sign-post, and that this right was an *‘ estate, interest, or right” in the common. 
— Hoare v. Metropolitan Board of Works, L. R. 9. Q. B. 296. 


Equity. — See ANNuITY, 1; Easement, 1; Speciric PERFORMANCE; VENDOR 
AND PURCHASER. 
Estate Tait. — See Devise. 
Evipencr.— See Contract, 1; Stature, 1. 


Executors aND ADMINISTRATORS. 

1. The nearest relative of minor children having been abroad without being 
heard from for seven years, the court ordered administration to issue to the guar- 
dian elected by said children, without first citing said next of kin. — In the Goods 
of Burchmore, 1. R. 3 P. & 139. 

2. A testatrix appointed A. her sole trustee, and directed that he should be 
paid as attorney the same as if he were not a trustee. A’s only duties under the 
will were those of trustee. Held, that A. was not entitled to probate as executor. 
— In the Goods of Lowry, L. R. 3 P. & D. 157. 

See Contract, 1; Lease, 2; Assets, 1. 


DE son Tort. —See Lease, 2. 


Return. 


A sheriff had received two writs against B. to levy £63 and £44, respectively, 
and made a levy under each writ. He then received a third writ against B. to 
levy £125, but made no levy, and returned nulla bona. B. owned property to 
the value of £50, Said two writs were fraudulent. Held, that it was the duty 
of the sheriff to have levied on said third writ, when the plaintiff therein could 
have disputed the validity of the said writs. — Dennis v. Whetham, L. R. 9 Q. B. 
345. 


Ferry Boat. — See Co.uiston 1. 
Foe. — See 
Forreiture. — See Contract, 4. 
Forcery. —See Documents, PropuctIon oF. 


Fraups, STATUTE OF. 
1. T. agreed in writing, July 6, 1870, to purchase the plaintiff's interest in a 


: 
XUM 


92 DIGEST OF THE ENGLISH LAW REPORTS. 


leasehold house. A lease was accordingly prepared, but with a covenant inserted 
that T., the lessee, would not carry on the business of a grocer on the premises, 
T. died suddenly before the lease was executed. The plaintiff testified that it was 
distinctly understood between T. and himself that said covenant should be in- 
serted; and the plaintiff's solicitor testified that he had shown said lease to T. in 
August, 1873, and that T. had said it was all right and in accordance with the 
arrangement between him and the plaintiff. After T.’s death the plaintiff prayed 
that ‘T.’s administrator be ordered to execute the counterpart of said lease to T, 
Held, that, under the Statute of Frauds, ‘T.’s administrator could not be compelled 
to execute said lease containing such a variation from the written agreement. — 
Snelling v. Thomas, L. R. 17 Eq. 303. 

” 


2. ** Proprietor” is sufficient description of the vendor of real estate, whose 


name is not mentioned, to satisfy the Statute of Frauds. — Sale vy. Lambert, L. R. 
10 Eq. 1. 
Otherwise with ‘* vendor.” — Potter v. Duffield, L. R. 18 Eq. 4. 
Girt. — See Trust, 2. 
Hanpwnitine. — See Documents, PRODUCTION OF. 
HussBanp anp Wire. — See Bankruptcy, 2. 


ILLEGITIMATE CHILDREN. 

A testator who had married the day before the date of his will, gave his wife 
power to dispose by will of his property amongst their children ; and, in default of 
such disposal, the testator gave his property equally between his children by his 
said wife. At the date of the will the testator had two illegitimate children by 
his said wife. Held, that said children would take, in default of disposal as afore- 
said by the wife. — Dorin v. Dorin, L. R. 17 Eq. 463. 

See Legacy, 1. 


INCUMBRANCE. — See VENDOR AND PURCHASER, 2. 


InDICTMENT. — See TRIAL. 


INJUNCTION. 


A railway company, which had running power over another railway, applied 
for an injunction to restrain the latter railway from preventing the former's exer- 
cising such powers. eld, that, inasmuch as an injunction would involve an order 
that the second railway company should properly work its switches and signals, 
which was a continuous act involving labor and care, the injunction could not be 


granted, — Powell Duffryn Steam Coal Co. v. Taff Vale Railway Co., L. R. 9 
Ch. 331. 


See CovENANT, 1; EasEMENT, 1. 


INSURANCE, 

A policy of insurance, effected by the plaintiff upon the life of another person, 
contained a proviso that the policy should be void if the declaration concerning 
the insured, made out by the plaintiff, was not in every respect true. An answer 
to a question in said declaration was untrue, though not to the plaintiff’s knowl- 


edge. eld, that the policy was void. — Macdonald v. Law Union Insurance Co., 
L. R. 9 Q. B. 328. 
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INTEREST. 


A contract between a railway company and a contractor provided that pay- 
ments should be made monthly. There was no provision as to payment of inter- 
est. The contractor demanded a sum alleged to be due, with interest thereon. 
The account being disputed, the contractor filed a bill, and proved that a sum less 
than half that demanded was due him. //eld, that the contractor was not enti- 
tled to interest. — Hill vy. South Staffordshire Railway Co., L. KR. 18 Eq. 154. 


INTERROGATORIES. 

1. In an action against a partnership the partners were interrogated as to 
who their customers were, and in their answer the partners set out the names of 
their customers in a long schedule. A summons was then taken out, calling on 
the partners to state what partnership books and documents they had. The 
judge declared that he was convinced that there must be such documents, although 
the partners had not admitted possessing the same; and he ordered the part- 
ners to admit that such documents were in their possession. — Saull v. Browne, 
L. R. 17 Eq. 402. 

2. The plaintiff filed a bill, praying that a certain business, good-will, and 
assets, alleged to have been abstracted from the business of the plaintiff's 
deceased husband, were assets of her husband's estate. ‘Two of the defendants 
had been in partnership with the plaintiff, who had carried on her husba:d’s busi- 
ness; but they left the plaintiff, and established a similar business with the third 
defendant. The plaintiff filed an interrogatory, asking whether any of the de- 
fendants had drawn out of their business any money on his own account, either in 
respect of capital or profits. Said third defendant refused to answer until the 
plaintiff had established her right to a decree. eld, that said defendant must 
answer the interrogatory. — Saull v. Browne, L. R. 9 Ch. 364. 

3. The plaintiff filed a bill to establish the agency of the defendant in a trans- 
action. The court refused to order the defendant to exhibit the accounts of his 
private business, and of his transactions with oth-r people. — Great Western Col- 
liery Co. v. Tucker, L. R. 9 Ch. 376. 


LANDLORD AND TENANT. — See Distress; VENDOR AND Purcuaser, 1. 
— See Covenant, 2, 3; VENDOR AND Purcuaser, 2. 


LEAsE. 

1. A. leased to B., without a covenant against underletting without A’s con- 
sent. B. agreed to lease to C. upon the same terms upon which A. leased to 
him. Held, that the person whose consent to underletting was required by the 
terms of the second lease was A. — Williamson v. Williamson, L. R. 17 Eq. 
549. 

2. A lessee died, and his widow took out administration, and became assignee 
of the term. The widow left a daughter, who was the mother of the defendant, 
who entered into possession of the premises which he underlet, paying the ground 
rent to the lessor, and the balance to his mother in her lifetime, and, after her 
death, appropriating the balance to his own use. Held, that, whether the defend- 
ant was executor de sun tort or not, he was assignee of the term and liable for 
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the non-performance of covenants in the lease. — Williams v. Heales, L. 
177. 
See Covenant, 2, 3; Distress; VENvoR anv PurcHaser, 2. 


Legacy. 

1, A testatrix who had married P., the husband of her deceased sister, be- 
queathed her property to all her children by the said P. The testatrix had one 
child born before the date of the will, and one born ten years afterward, and 
about a month before the death of the testatrix. The child was registered as 
the son of P. and the testatrix before the latter’s death. //eld, that the second 
child was entitled to a share of said property. — Jn re Goodwin's Trust, L. R. 
17 Kq. 345. 

2. A testatrix bequeathed to A., a woman, a sum of bank annuities, and then 
directed that all gifts and provisions (whether absolute or limited) by her will 
made for any female should be for her séparate use and (while she should be 
under coverture) without power of anticipation. Held, that A. could only have 
the income of said annuities during coverture. — Jn re Ellis’s Trusts, L. R. 17 Eq. 
409. 

3. A testator bequeathed a sum of money to his executors, upon trust to apply 
the interest to keeping in good repair all the tombstones and headstones of his 
relations and himself in the churchyard of G.; and he directed that any surplus 
money, which might remain after defraying yearly the expenses as before stated, 
should be given yearly to poor, pious members of the Methodist Society in G. above 
the age of fifty. Held, that the gift for keeping the tombstones in repair being 
invalid, the whole of said sum went to the Methodist poor as above provided. — 
Dawson vy. Small, L. R. 18 Eq. 114. 

4, A testator gave by his will the residue of his personal estate to his wife, 
for her own absolute use and benefit; and in a subsequent portion of his will 
he gave ‘‘ all the money, if any, that shall be remaining ater payment of the 
just debts and funeral expenses of my wife,” to certain persons. //eld, that the 
testator’s widow was absolutely entitled to the said residue. — Perry v: Merritt, 
L. R. 18 Eq. 152. 

See AppointTMENT, 1, 2; ILLEGITIMaTE CHILDREN; LeGacy Duty; Mar- 
SHALLING AssETs; WILL. 


Legacy Dury. 
A testator bequeathed several legacies, of which a part were to be paid free 
of legacy duty. After payment of all the legacies, it was found that there was 
not enough surplus to pay the duties. Held, that every legacy must pay its own 
duties, and that the duty on the exempted legacies was not to be made a charge 

upon the legacies not exempted. — Wilson v. O'Leary, L. R. 17 Eq. 419. 

Licgut anp Arr. —See Easement, 1. 
Limitations, STtaTuTE oF. — See CoveNaAnt, 2. 

Marriep Woman. —See Bankruptcy, 2. 


MARSHALLING ASSETS, 


1. In the administration of an estate, when the personal estate is insufficient 
for the payment of debts, specifically devised real estate is not liable to contribute 
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until the residuary real estate is exhausted. — Lancefield v. Iygulden, L. R. 17 
Eq. 

». A testator, who owned pure and impure personal property, directed his 
trustees to convert his personal estate into money, and out of the proceeds to pay 
his deuts and legacies, and to pay the income to his wife for life, and, after her 
death, to purchase certain annuities, ‘The testator then gave a legacy to a school, 
and bequeathed the residue of his personal estate to three charities, in equal por- 
tions; aud he directed that the latter three legacies should be respectively paid 
out of such part of his personal estate as could lawfully be applied to the payment 
thereof, which should be reserved by his trustees for that purpose. //edd, that 
the testator’s assets must be marshalled in favor of said three charities, and that 
the testator’s debts and legacies other than those above mentioned must be paid 
out of the impure personalty ; but that such a proportion of the legaey to said 
school would be paid as the pure personalty bore to the impure. The legacies 
to said three charities were directed to be paid out of the pure personalty.— 
Miles v. Harrison, L. R. 9 Ch. 316. 

See Legacy Dury. 


Master anp Servant. — See Contract, 4. 


Mixes. — See Covenant, 1. 


Mor Gace. 

1. The court allowed an order taken pro confesso, and decreed but not drawn 
up, for foreclosure of a mortgage, to be altered to an order of sale, on the appli- 
cation of a third mortgagee, with consent of the first and second mortgagees, 
although the mortgaged property was out of the jurisdiction. — Woodsurd v. 
Brooking, La. R. 17 Eq. 425. 

2. The court in England has jurisdiction to make a decree in a foreclosure 
suit depriving the mortgagor of land, in the island of Nevis, West Indies, of his 
right to redeem. Such a decree is in personam only. — Paget v. Ede, L. R. 18 
Eq. 118. 


NEGLIGENCE. 

The plaintiff's cattle were being driven along a road which crossed a railway, 
and, while crossing the railway, the servants of the railway company negligently 
let some trucks run down the railway, and frightened the cattle. Several of the 
cattle escaped and ran along said road about a quarter of a mile, and then got 
into an orchard, and, through a defective fence, on to the railway, where they were 
discovered dead about four hours after their escape, having been run over by a 
train. Held, that the railway company was liable for the value of the cattle 
which were killed. — Sneesby v. Lancashire & Yorkshire Railway Co., L. R. 
9 Q. B. 263. 

See CoLuision, 1; Stature, 2. 


Notice. — See VeNpor anp PurcCHASER, 2. 
PartNersuip. — See INTERROGATORY, 2. 
Pics. — See Carre. 

Power. —See APppoiInTMENT, 1; DisTREss. 
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Practice. — See Coiusion, 2; INTERROGATORY, 1. 


Principat anp —See 3. 
Propvuctrion or DocumENts. 


See Documents, PRODUCTION OF. 
Raitway.—See Carrier; Ixsuncrion; Speciric 
FORMANCE, 


RemMainpER. — See Resipuary Estate. 
Rent CuarGe.—See Distress. 


Resrpuary Estate. 


A testator before his death settled shares in a company upon trustees, in 
trust for his wife for life, remainder to his children; and he also made said trus- 
tees the executors of his will. 


On settling the estate, after the testator’s death, 
the executors distributed the residuary estate, with knowledge that there was a 
possibility that calls might be made in respect of said shares, if the company 
should fail before the remainder-men became entitled to the shares ; in which ease, 
if the remainder-men disclaimed, the executors, as trustees, would be liable to 
pay the calls. The company did so fail, and the trustees paid the calls. Held, 
that the residuary legatees must refund to the trustees the amount of said calls. 
Said testator had covenanted in a marriage settlement to bequeath a certain 
share of his residuary estate to his daughter, which share was to be paid over to 
the trustees of said settlement. 


The testator bequeathed said share accordingly, 
Held, that the trustees of said settlement must refund, as well as the other resid- 
uary legatees. —Jarvis v. Wolferstan, L. R. 18 Eq. 18. 
Resipuary Girt. — See Devise; Legacy, 3,4; Lecacy Dury. 
ResipuE. — See APPOINTMENT, 3. 
Sate. — See Fraups, StaruTE OF; VENDOR AND PURCHASER. 


SALVAGE. 
A steamship sustained severe damage by collision, and her master ordered 
her boats to be got out. Several of the crew got into a boat, and, without any 


order from the master, rowed off, and were subsequently picked up, in a posi- 
tion of danger, by another vessel. 


Held, that the latter vessel was entitled to 
recover salvage from the steamship. — 7'he Cairo, L. R. 4 Ad. & Ec. 184. 
Securep Crepriror. — See Bankruptcy, 3. 

SHAREHOLDER. — See Company. 
— See Fatse Return. 
—See Corutsion; SALvaGE. 
Speciric Funp.— See AppointTMENT, 3. 


Speciric PERFORMANCE. 


A railway company agreed to erect **a station” upon a certain lot of land 
belonging to the plaintiff. The company subsequently declined to erect the 
station, and began to build one two miles distant from said land. The court 
refused to decree specific perfurmance, on the ground that justice could be better 
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done by an award of damages in an action at law. — Wilson v. Northampton & 
Banbury Junction Railway Co., L. R. 9 Ch. 279. 
See Fraups, Srarure or, 1; Insuncrion; VENDOR aND PurcHasER, 1. 


StTaTuTE. 


1. Common carriers are by statute exempt from liability for loss of unde- 
clared jewelry, unless the loss arise from the felonious acts of the carrier's ser- 
vants. It was held that to charge a common carrier, it was not necessary to give 
evidence which would convict a particular servant of felony, but only to convince 
the jury that some servant of the carrier had been guilty of the felony. — Vaugh- 
ton v. London & Northwestern Railway Co., L. R. 9 Ex. 93. 

2. By statute, where sheep are carried by sea, certain precautions are to be 
taken to prevent the spread of disease. The defendant carried the plaintiff's 
sheep, which were washed overboard. The sheep would not have been lost, if 
the precautions directed by said statute had been taken. Held, that, inasmuch 
as said precautions were ordained solely for the purpose of protecting against 
disease, the plaintiff could not recover. — Gorris v. Scott, L. R. 9 Ex. 126. 

See Bankruptcy, 2; Easement, 2. 


Suir. — See AcTIon. 
Surp us. — See Lecacy, 3. 
TitLe. — See Trust, 2. 


TRIAL. 


When a true bill has been found, and the indictment removed into the Court 
of Queen’s Bench, and a day fixed for trial, the case is pending — Queen v. Case 
tro. Onslow's and Whalley’s Case, L. R. 9 Q. B. 219. 


TROVER. 

The plaintiffs forwarded barley to the defendant, and sent him an invoice by 
mail, describing the barley as sold by G. as broker between buyer and seller. 
The defendant had not ordered the barley, and, at the request of G., indorsed a 
delivery order to him. G. obtained delivery of the barley and absconded. The 
jury found that the defendant had ne intention of appropriating the barley to 
his own use, and had indorsed the order with a view of returning the barley to 
the plaintiffs. Held, that the defendant had, by an unauthorized act, deprived 
the plaintiff of his property, and was guilty of conversion. — Hiort v. Bott, L. R. 
9 Ex. 89. 

Trust. 

1. A trustee, holding a fund in trust for his children, became insolvent, and was 
largely indebted to the trust. One of said children died intestate, and a small 
sum was carried over to his account. The court ordered said sum to be paid 
over to the other children, and not to the trustee. — Jacubs v. Rylance, L. R. 
17 Eq. 341. 

2. A trustee, with power of sale, holding in trust for A. for life, remainder to 
B. for life, remainder over, was authorized to appoint new trustees, with consent 
of the tenant for life. He appointed A. and B. cotrustees. B. survived the 


other two trustees, and contracted to sell the trust estate; but the purchaser re- 
VOL. IX, 7 
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fused to complete the purchase, on the ground that the appointment of B. as 
trustee was invalid. Held, that said trustee had properly appointed A. and B, 
cotrustees, — Forster v. Abraham, L. R. 17 Eq. 351. 


3. D., who was possessed of a mill, with mach:nery and gtock in trade, indorsed 
upon his lease of the premises, ** This deed, and all thereto belonging, | give to 
R., from this time forth, with all the stock in trade. D.” Held, that there was 
neither a valid gift nor declaration of trust in favor of R. — Richards v. Del- 
bridge, L. R. 18 Eq. 11. 

See Annurry, 2; ExecuTors ano ApMINISTRATORS, 2; LeGacy, 3; REsip- 
vary Estate. 


VENDOR AND PURCHASER. 
1. The conditions of sale of a public-house described it as in the occupation 


of atenant. The defendant paid a deposit, and signed an agreement for the 
purchase, which contained no reference to the lease. 


The house was subject to a 
lease for eight years, of which fact the defendant was ignorant when he signed 
the agreement, and he refused to complete the purchase, //e/d, that the de- 
fendant was not bound to inquire into the nature of the tenancy of the tenant, and 
that specific performance must be refused. — Caballero v. Henty, L. R. 9 Ch. 
447, 

2. The defendants were devisees for sale of an estate in H. county, subject 
to a verbal lease. It is usual in this county for valuations of hay, straw, &c., 


between outgoing and incoming tenants, to be made at fodder value, which is less 
than market-value. 


The defendants gave the tenant notice to quit, and, at the 
same time, agreed to pay the tenant at the termination of his lease the market- 
value of his hay and straw. The estate was subsequently put up for sale, and 
the particulars of sale specified certain incumbrances, but did not refer to said 
agreement; and there were conditions that the property should be taken as de- 
scribed as to quantity and otherwise, and that, if any error or omission in the 
particulars or conditions should be discovered, the same should not annul the 
sale, nor should any compensation be allowed therefor. The plaintiff purchased 
said estate, with knowledge of said lease, but without knowledge of said agree- 
ment. He subsequently paid the tenant for his hay and straw at market-value, 
without prejudice to his right to indemnity from the defendants, and now brought 
this action to recover the difference between the fodder and market-value of 
said hay and straw, and contended that said agreement formed no term of said 
tenancy. Held, that the terms of the contract did not limit the claims of the 
tenant to fodder value; that said agreement formed a term of the lease ; and that 
notice of the tenancy was notice of the tenant’s equities as between vendor and 
purchaser. — Phillips v. Miller, L. R. 9 C. P. 197. 
See Fraups, STaTuTE OF. 


Waces. —See Contract, 4. 
Warranty. — See Contract, 2, 


By will dated 1869, a testatrix gave certain legacies to her relatives, and the 
remainder of her property to her daughter, whom she constituted her sole execu- 
trix and residuary legatee. In 1871, the testatrix executed another instrument 


purp 
to he 
of tl 
same 
exp! 
men 


MAT 


DIGEST OF THE ENGLISH LAW REPORTS. 99 


purporting to be her last will and testament, in which she gave all her property 
to her daughter for life, and, upon her death, directed legacies to be paid to some 
of the legatees mentioned in the earlier will, and added other legacies in the 
same terms; and she appointed her daughter her sole executrix. ‘There was no 
express revocation of the former will in the latter. Held, that the two instru- 
ments must be admitted to probate as together containing the will of the testatrix. 
— In the Goods of Petchell, L. R. 3 P. & D. 153. 
See APPOINTMENT, 1, 2; Execurors AND ADMINISTRATORS, 2; ILLEGITI- 

MATE CHILDREN; LeGacy Duty; Assets. 

Winpinc-up. — See Company. 

Writ.— See Farse Return. 


Worps. 
Baiting Animals.” — See Bartinc ANIMALS. 
** Purchased.” — See APPOLNTMENT, 2. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 45 California; 9 C. E. Green (New Jersey 
Equity) ; 59 and 60 Llinois; 42 Indiana; 10 Kansas; 25 Louisiana Annual; 
61 Maine: 38 Maryland; 109 Massachusetts; 54 New York; 72 Pennsylvania 
State; 37 Texas; and 32 Wisconsin. ] 


Asuttor. —See Covenant, 2; ItteGat Contract, 1. 


ACCESSION, 


Plants and shrubs, the growth of cuttings from plants and shrubs mortgaged, 
pass to the mortgagee by accession. — Bryant v. Pennell, 61 Me. 108. 


ACKNOWLEDGMENT. 

1, The acknowledgment of a deed was in this form: ‘*E. County, ss, 
Before the subscriber, a justice of the peace of said county,” &c. The justice 
was in fact of C. county, and the deed was there recorded. Held, (1) that the 
acknowledgment was sufficient to entitle the deed to record; (2) that the deed 
when recorded was notice to subsequent purchasers; (3) that evidence was 
admissible to prove the acknowledgment to have been taken in C. county. — 
— Angier v. Schieffelin, 72 Penn. St. 106, 

2. By the law of Wisconsin, a deed purporting to be acknowledged before 
some officer in another state shall be deemed, prima facie, to have been acknowl- 
edged before a proper officer. A deed purported to have been acknowledged 
in New York before a justice of the peae in 1835; but it was proved that 
justices had no authority to take acknowledgments in 1828, and that such 
authority was conferred on them by statute in 1840. He/d, that the presumption 
was that the deed was not duly acknowledged. (Dixon, C. J., dissenting.) 
— Eaton v. Woydt, 32 Wis. 277. 


AcTION. 

The owner of part of a building can maintain no action against the owner of 
a distinct part for mere neglect and refusal to repair his tenement, whereby the 
plaintiff's part is injured. — Pierce v. Dyer, 109 Mass. 374. 

See AGENT, 2; AssiGNMENT; AssumpsiIT; Cuarret MortGaGE; ILLEGAL 
Contract, 2; INcumBRaNCcE, 1; Master AND SERVANT; NEGLIGENCE, 1; 
Parties; Way. 

AcTION ON THE Case. —See Contract, 2. 
ApJOURNMENT.— See ContTINUANCE; JuDiIcIAL SALE. 
ADMINISTRATION. — See Executor. 
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ADVERTISEMENT. 
A notice required by law to be published in a daily newspaper was published, 
in the English language, in a German daily newspaper. eld, sufficient. — Rich- 
ardson v. Tobin, 45 Cal. 30. 


AGENT. 

1. By the rules of an insurance company, its agents were entitled to a com- 
mission ** on each renewal collected and transmitted by them.” Plaintiff, while 
agent, obtained renewals of certain policies, the premiums for which were col- 
lected and remitted by his successor in the agency. Held, that he was entitled 
to no commissions on such renewals. (Dickerson, J., dissenting.) — Spaulding 
y. New York Life Insurance Co., 61 Me. 329. 

2. A draft drawn upon plaintiffs was paid by them to defendants, an express 
company, to whom it had been intrusted for collection, but who did nut inform 
plaintiffs that they were acting as agents. ‘The payee’s indorsement on the draft 
was forged, but of this defendants were ignorant. Held, that plaintiffs could 
recover of defendants the money paid. (RrynNo.ps, C., dissenting.) — Holt v. 
Ross, 54 N. Y. 472. 

3. Defendants, who carried on a ‘*‘ mercantile agency.” received of plaintiffs 
certain drafts, and gave a receipt purporting to be a receipt of the drafts ‘* for 
collection.” They sent the drafts to one of their correspondents, in another 
state, who collected the proceeds, but failed to pay them over. Held, that 
defendants were liable. — Bradstreet v. Everson, 72 Penn, St. 124. 

See PARTNERSHIP, 2. 

Arper By Verpict.— See Jury. 
A.ieNn. — See Jury. 
Aurmony. — See FraupDULENT CONVEYANCE, 2. 
Anima, — See Trespass, 1. 


APPEAL. 


An agreement by the Attorney-General not to appeal from a judgment against 
the State, held, not binding on his successor in office. — State v. Graham, 25 La. 
Ann. 433. 


APPLICATION OF PayMENTsS. —See PayMENT, 2. 


ARBITRATION. 

Two arbitrators, after hearing the evidence and arguments, being unable to 
agree, chose an umpire, as they were authorized to do by the terms of the sub- 
mission, but gave to the parties no notice that they had chosen him, and no 
opportunity to be heard before him. Held, such misconduct as to invalidate the 
award. — Thomas v. West Jersey R.R. Co., 9 C. E. Green, 567. 


Arrest. — See FALSE ImprisONMENT; ProsEcuTION. 


ASSESSMENT. 
A testator devised property upon trust to divide among the beneficiaries the 
income remaining ‘after defraying the expenses incident to said estates, the 
taxes, repairs, assessments, and insurance thereof.” Held, that assessments for 
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municipal improvements were payable out of the income, either as ‘ assasg. 
ments” or ** expenses incident to the estates.” — Stephens v. Milnor, 9 C. E, 
Green, 358. 


ASSIGNMENT. 


A debtor, as security for the debt, authorized his creditor by power of attor- 
ney to file a bill in equity to set aside a conveyance alleged to have been made 
by a third person in fraud of the debtor's rights; and the bill was filed accord- 
ingly, in the debtor’s name. Held, that such a right of suit was not assignable, 
and that the debtor might dismiss his bill against the creditor’s objection.— 
Norton v. Tuttle, 60 Il. 150. 


AssUMPsIT. 
A person in insolvent circumstances made a voluntary gift of money. Held, 
that his administrator might recover it in ai action for money had and received, 


for the benefit of creditors. (Taptey, J., dissenting.) — McLean v. Weeks, 61 
Me. 277. 


See Contract, 2; Duress; JUDGMENT. 


ATTACHMENT. 
An attachment bond was given for a sum less than that required by law, by 

less than one dollar. Held, that the error was immaterial. — Bodet v. Nidourel, 

25 La. Ann 499. 

See JupiciaL 

ATToRNEY. — See APPEAL; ASSIGNMENT; CHAMPERTY; WITNEsS, 8. 

ATTORNEY-GENERAL. — See APPEAL. 


AUTREFOIS ACQUIT. 


Indictment for the murder of A. Plea, autrefois acquit of the murder of B. ; 
which crime * was and is identical in all its parts, incidents, and circumstances 
with the crime charged” in the indictment on trial; ‘‘and that the evidence 
whereby alone the State will attempt to prove the indictment in this case is the 
same, and nowise different from that employed on the trial” of the former in- 
dictment. Held, good without an averment of the identity of A. and B.— Clem 
v. Lhe State, 42 Ind. 420. 


Awarp. —See ARBITRATION. 


BankRUPTCY. 

1. Action for goods sold and delivered. Plea, that since suit brought defendant 
had been adjudged bankrupt, and plaintiffs had proved the debt sued for against 
his estate. Held, good. — Bennett v. Goldthwait, 109 Mass. 494. 

2. To aplea of discharge in bankruptcy pleaded in an action in a state 
court, the plaintiff replied that the discharge was obtained by fraud. Held, that 
the replication was bad, the state court having no jurisdiction to impeach a dis- 
charge. — Alston v. Robinett, 37 Tex. 56. 


— See AssessMENT; MunicipaL Corporation, 2. 
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anp Nores. 

1. By note expressed to be made in consideration of the sale of a patent-right, 
defendant promised to pay plaintiff a certain sum ‘in six months, or as soon as 
I can with due diligence make the money out of said patent-right.” Held, that 
the note was payable in six months. — Palmer v. Hummer, 10 Kans. 464. 

2. ‘The holder of a promissory note demanded payment on the street of the 
maker, who had no place of business, and made no objection to the place of de- 
mand, Held, a sufficient demand to charge an indorser. — King v. Crowell, 61 
Me. 244. 

See AGENT, 2; DamaGes, Evipence, 2; Lien; Pieapinc; War. 


Bona Purcuaser. 

1. A debtor made a voluntary conveyance of property to his wife, who con- 
veyed it (without joining her husband) for valuable consideration to A., who con- 
veyed to B. also for valuable consideration, with warranty. On bill filed by a 
creditor of the husband, whose debt existed at the time of the voluntary convey- 
ance, held, that his claim was to be satisfied out of the property, but subject to a 
prior charge in favor of A. for the amount of the purchase-money paid by him, 
with interest, deducting rents and profits. — Phelps v. Morrison, 9 C. E. Green, 
195. 

2. Defendants bought for value, in the ordinary course of business, United 
States bonds payable to bearer, which had been stolen from plaintiff. Notice of 
the theft, with a description of the bonds, had been left at defendants’ office on 
the day of the purchase. Held, that such notice did not necessarily and of itself 
deprive the defendants of the character of bona jide purchaser. (Gray and 
Rrynorps, CC., dissenting.) — Seybel v. Natl. Currency Bank, 54 N. Y. 288. 
Bonp.—See ArracuMeNtT; Bona Fine Purcnaser, 2; MISJOINDER; 

ParkTNERSHIP, 2. 
Burpen OF Proor.—See TeLeGrapn, 2. 
By-Law. — See Corporation, 2; Witness, 2. 


Carrier. — See NEGLIGENCE, 2, 3; Panrries. 


CHAMPERTY. 


An attorney was employed to bring an action, the client agreeing to give or 
allow and pay him the first filty dollars collected by him therein. Held, not 
champertous. — Scott v. Harmon, 109 Mass. 237. 


CuatreL MortGace. 

A. insured his life for the benefit of his wife, and they jointly assigned 
the policy to B., who gave them a receipt stating that he held the policy as 
security for their note, on payment of which the assignment to be null and void, 
otherwise to continue for the benefit of B. The note was unpaid, B. surrendered 
the policy to the insurers and received its value; and A. and his wife sued the 
insurers in trover for the conversion of the policy. Held, that the transaction 
between A. and his wife and B. was a mortgage, and not a pledge; and therefore 
that the plaintifls had no such right of possession as would support the action, 
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(Stewart, J., dissenting.) — Dungan v. Mut. Ben. Life Ins. Co. of New Jersey, 
38 Md, 242. 
See Fixture, 1, 2. 


Cueck. — See PayMEnt, 1. 


ConpitionaL Sar. 

The plaintiff, who had sold a chattel to a third person on condition that it 
should remain the plaintiffs till paid for, and had given him a receipted bill of 
parcels therefor, omitting at his request any statement of the condition, told the 
defendant, in reply to inquiry, that he had sold it to the third person; and the 
defendant thereupon, having seen the bill from the plaintiff, bought the chattel 
from the third person, who had not paid the plaintiff for it. J/edd, that in the 
absence of fraud the plaintiff was not estopped to claim the chattel from the 
defendant. — Zuchtmann v. Roberts, 109 Mass. 53. 

See SALE. 


CoNFEDERATE Money. — See ILLEGAL Contract, 2. 


Conruict OF AND StaTE AUTHORITY. 


Suit in the court of chancery of New Jersey, to cancel certain policies of in- 
surance alleged to have been fraudulently obtained by defendant (the insured) of 
plaintiffs (the insurers). Pending suit, defendant brought an action at law on 
the policies against plaintiffs, in the circuit court of the United States, in Illinois, 
where defendant lived, and the loss happened. The court of chancery granted 
an injunction to restrain him from proceeding therein. Home Ins. Co. v. Howell, 
9 C. E. Green, 238. 


—See ItteGaL Contract, 1, 2. 


ConstituTionaL Law. 

1. Proceedings were commenced to enforce a mechanic’s lien given by statute. 
Held, that the repeal of the statute could not take away the right to prosecute 
such proceedings. — Weaver y. Sells, 10 Kans. 609. 

2. A statute empowered courts, on granting divorces for adultery, to decree 
that the guilty party should not marry again during the life of the other party. 
Held, that such decree did not impose a penalty, that the statute authorizing it 
was not ex post facto, and that the court might make such decree on granting a 
divorce, after the passage of the statute, for cause arising before. — Elliott v. 
Elliott, 38 Ma. 357. 

See Homesreap; Orricer, 2; Statute, 1. 


ConstitutionaL Law, State. 

1, A statute provided for the appointment of commissioners, on the petition 
of any land-owner, to determine whether any and what drains should be opened 
by adjacent owners for the benefit of the petitioner's land, and for the compulsory 
opening of such drains as the commissioners should adjudge. No notice to 
such adjacent owners, as to {he appointment or report of the commissioners, was 
required by the statute. Held, unconstitutional. — Rutherfurd’s Case, 72 Penn. 
St. 82. 
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9, A statute authorizing the voters of any town to decide whether or not 
licenses should be granted for the sale of intoxicating liquors therein, held, con- 
stitutional. (Reap, C. J., and Suarswoop, J., dissenting.) — Locke's Appeal, 
72 Penn. St. 491. 

See Panvon; Statute, 3. 


ConTINGENT RemMaInpER. — See REMAINDER. 


ConTINUANCE. 
A case continued to the next term was tried at an adjournment of the same 
term. eld, error. — Sawyer v. Bryson, 10 Kans. 199. 


ConTRACT. 

1. The contract ofa drunken man is voidable, but not void. — Joest v. Williams, 
42 Ind. 565. 

2. By written agreement, a land-owner sold all the coal under his land, with 
the right of using various fixtures and privileges belonging to the land, for the 
purpose of removing the coal; the coal to be removed within forty years, on the 
expiration of which term, or on the removal of the coal, ‘* the rights and privileges 
hereby granted shall cease.” Held, (1) that the vendee had no right to use the 
privileges for the purpose of removing coal on other lands; (2) but that case, 
and not assumpsit for use and occupation, was the proper remedy. — MeCloskey 
vy. Miller, 72 Peon. St. 151. 

See AGENT, 1; ASSIGNMENT; BILts anp Notes, 1; CHAMPERTY; FRaups, 
SratuTE OF; ItteGaL Conrract; MunicipaL Corporation, 1, 2; NEGLE 
GENCE, 2; Raitroap, 2; Restraint or Trape; Sramp; TELEGRAPH, 1, 2; 
Usury, 2. 


ConTRIBuTORY NEGLIGENCE. —See NEGLIGENCE, 3. 
Conversion. — See SALE. 
Conviction. — See 


CoRPORATION. 


1. A railroad company was authorized by act of the legislature to ‘* consoli- 
date with any other railroad or canal company in this state, or otherwise, with 
which they are or may be identified in interest, or whose works shall form with their 


own continuous or connected lines.” 


Held, that they could not lease their road 
to a company of another state, whose works did not connect with their own. — 
Black v. Delaware & Raritan Canal Co., 9 C. E. Green, 455. 

2. By the by-laws of a company, lost certificates of stock might be replaced, 
after the loss had been advertised for a certain time, and bond given to indemnify 
the company. A loss and advertisement being proved, eld, that the requisition 
of a bond was unreasonable, and that the owner of the lost certificates Was en- 
titled to a mandamus to the company to issue new ones. — State v. New Orleans 
Gaslight Co., 25 La. Ann, 413. 

See MunicrpaL Corporation; Trust, 1. 


County. —See Jupicia, Notice; Presumption. 


XUM 
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COVENANT. 

1. In Indiana the covenant of seisin in a deed of conveyance is held to run 
with the land. — Coleman v. Lyman, 42 Ind. 289. 

2. A land-owner built a party-wall, making a written agreement with the 
adjoining land-owner that whenever the latter, his heirs or assigns, should use 
the wall, they would pay to the former or his assigns the value of the part used, 
Held, that the covenant did not run with the land, — Cole v. Hughes, 54 N. Y. 444, 

See IncUMBRANCE, 1, 2. 

Criminat Law. —See Autrerors Acquit; Evipencr, 3; INpictMENT; Jupt- 

ciaL Notice; Jury; Nuisance, 1; Parpon; Presumprion; Rattroap, 1; 

VAniance. 


Damaces. 

1. Error on a judgment for the plaintilf in an action on a promissory note, in 
which the damages assessed appeared to be too large by eighteen cents. eld, 
that the amount was ‘* too trifling to be made ground for reversal.” — Tipton v. 
Viley, 59 Ill. 25. 

2. A note was protested by mistake on one day, and paid early on the next. 
In an action by the maker to recover damages for protesting the note, no special 
damage being shown, held, that a verdict for $500 was excessive. 
Southern Bank, 25 La. Ann. 330. 

3. Plaintiff agreed to sell to defendant land through which a railroad was built. 
Before the land was conveyed to defendant, he received from the railroad com- 
pany damages for the injury caused by the building. Held, that plaintiff was 


entitled to recover these damages of defendant. — McFadden v. Johnson, 72 
Penn, St. 335. 


Lalaurie v. 


4. Action for non-delivery of oil contracted to be sold. The defendant 
offered tu show, in reduction of damages, that at the time when he agreed to 
deliver the price of the oil was temporarily much raised by the combination of 
the plaintiffs and others to make a ** corner.” 


Held, that the evidence was 
admissible. 


(SHarswoop and Wituiams, JJ., dissenting.) — Kountz v. Citi- 
zens’ Vil Refinery Co., 72 Penn. St. 392. 

5. Plaintiffs were notified by defendants that part of certain lands bought by 
plaintiffs to erect buildings on would be taken by defendants for their railway ; 
plaintiffs notwithstanding erected their buildings, and defendants afterwards took 
the land. Held, that damages were to be estimated according to the value of the 
land as improved. — Driver v. Western Union R.R. Co., 32 Wis. 569. 

See GENERAL AVERAGE; INcUMBRANCE, 2; Money; TeLeGRaPH, 1. 

Decrir. — See PartNeRSHIP, 3. 
Deep. — See ACKNOWLEDGMENT, 1, 2; INFANT; PAarTNERSHIP, 2; RESER- 
VATION; Trust, 2. 

DerauLt. —See JURISDICTION. 

Demanp. —See Bitts anp Notes, 2. 


DEMURRER. 


A joint demurrer by two defendants was good only as to one. Held, that it 
must be overruled altogether. — McGonigal v. Colter, 32 Wis. 614. 
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DEvIsE. 
Testator gave an estate to his wife for life, in lieu of dower, remainder to his 
daughter. The widow refused to accept the provision in lieu of dower. Held, 
that the estate vested immediately in the daughter. — Mackne v. Macknet, 
9 C. E. Green, 277. 
See AssEssMENT; LEGACY; REMAINDER. 


DiscuarGe. — See Bankruptcy 2. 


Discovery. 

In an action for maliciously and falsely representing to the treasury de- 
partment of the United States that the plaintiff was intending to defraud the 
revenue, the defendants cannot be compelled to answer interrogatories filed by 
the plaintiff, inquiring whether they did not give or cause to be given to the 
department information of supposed or alleged frauds on the revenue contem- 
plated by the plaintiff. — Worthington v. Scribner, 109 Mass. 487. 

See MunicipaL Corporation, 4. 

Divorce. — See ConstituTionaL Law, 2; FraupULENT CONVEYANCE, 2, 
Dog. — See Trespass, 1. 
Dower. — See Inrant. 
DrunkENNEss. — See Contract, 1. 

Dup.iciry. —See InpIcTMENT, 3. 


Duress. 
Plaintiff paid money to defendant under threat of a criminal prosecution, but 
there was no threat of immediate imprisonment. Held, that he could not recover 
the money back on the ground of duress. — Hannon v. Hannon, 61 Me. 227. 
EMANCIPATION. — See SLAVE. 
Eminent Domain. — See Trespass, 2; Trust, 1. 


Equity. — See AssiIGNMENT ; CONFLICT OF FEDERAL AND StaTE AUTHORITY; 
IxsuncTion; Lien; Mistake; Municipat Corporation, 2; Trust, 3. 


Error. — See ATTACHMENT; Damaces, 1. 
Estate —See REMAINDER. 
EstorreL. — See CONvITIONAL SALE. 


EvIpENcr. 


1. Action on the case for the erection of a mill, whereby dust and other im- 
purities were thrown into and upon plaintiff’s house. Plaintiff offered evi- 
dence that such impurities had been thrown by defendant's mill upon other 
property in the neighborhood. Held (by a majority of the court), admissible. — 
Cooper v. Randall, 59 Ill. 317. 

2. In an action against A. and B. as joint makers of a promissory note, A. 
denied his signature, and the plaintiff offered evidence that A. had recognized 
the validity of other like notes, purporting to be signed by himself and B., after 
full knowledge that the signature was not his handwriting, Held, admissible, as 
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tending to show authority in B. to sign A.’s name. — Hammond v. Varian, 54 
N. Y. 398. 

3. Defendant was indicted for the murder of his wife by poison. There was 
evidence of his criminal intimacy with the wife of A., on whose life was an insur- 
ance, the proceeds of which on his death defendant tried to procure. Held, that 
evidence that A. died with the same symptoms as defendant’s wife, and had been 
attended by defendant, was inadmissible. — Shaj/ner vy. The Commonwealth, 72 
Penn, St. 60. 

See ACKNOWLEDGMENT, 1, 2; DamaGes, 4; Jupictan Notice; Lorp’s 
Day; Moxey; MorrGace, 1; Partnersuip, 1; Presumprion; Rape; Stamp; 
Variance; WIYTNEss. 

Exception. —Sce RESERVATION. 
Execution. — See Exemprion, 1, 2. 
EXecuTOR AND ApMINISTRATOR, — See Assumpsit; PowERr. 


EXEMPTION. 

1. A debtor pledged as security for the debt property exempt by statute from 
seizure on execution. The creditor sued to recover the debt, obtained judg- 
ment, and levied his execution on the property so held by him in pledge. Held, 
a valid levy. —Jones v. Scott, 10 Kans. 33. 

2. A statute exempted from seizure on execution one hundred and sixty 
acres of ground, and the buildings thereon, oceupied as a residence by the debtor, 
having a family; also one horse, one wagon, one yoke of oxen, two cows, &e. 
Held, that this statute did not apply to property in cities. — Crilly v. Sheriff, 25 
La. Ann. 219. 

See HomesTEab. 


Farse IMPRISONMENT. 
Trespass for arrest and false imprisonment, brought against a collector of 
town taxes, who justified under a warrant from the assessors of the town. Held, 


a good justification, although the plaintiff was not liable to taxation by the asses- 
sors. — Nowell v. Tripp, 61 Me. 426. 


Fire Insurance. —See Insurance (Fire). 


Fixture. 

1. Plaintiffs built a steam-engine for a mill, and before it left their shop took 
a mortgage of it, with a stipulation of their right to take possession of and re- 
move it, ** whether the same shall be attached to the realty or otherwise.” The 
engine was afterwards set up in the mill, which had previously been mortgaged, 
and which was afterwards sold to defendant under a foreclosure. Held, that 
plaintiffs were entitled to reclaim the engine. — Haves vy. Estes, 10 Kans. 314. 

2. A mortgage bya railroad company of its property, including rolling stock, 
was not registered as required by law in the case of chattel mortgages. Held, 
that it was void. (Rryno.ps, C., dissenting.) — Hoyle v. Plattsburyh & Mon- 
treal R.R. Co., 54 N. Y. 314. 

See SALe. 


Forrc.osure. —See Mortagace, 2; Usury, 1. 
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Foreign Law. — See Conrract, 2. 


Fraup.—Sce Partnenrsuip, 3. 
Fravups, STATUTE OF. 

A person building a house obtained permission to put his foundation wall under 
that of the adjoining house, and promised to pay to the owner of that house all 
damages arising from such building. Held, that this agreement was not within 
the Statute. — Hayes v. Moynihan, 60 Ill. 409. 

See PayMENT, 2. 

FRAUDULENT CONVEYANCE. 

1. The defendants in an action for slander, after the speaking of the words, 
but before the action was brought, conveyed their land without consideration, to 
defeat any judgment the plaintiff might recover. //e/d, a fraudulent conveyance 
as against the plaintiff. — Siean v. Shay, 42 Ind. 375. 

2. A wife obtained a divorce from her husband, and a decree for alimony. 
Before the libel was filed, but, with a view to defeat the claim for alimony, the 
husband conveyed his real estate for valuable consideration. Held, fraudulent 
as against the wife. — Bailey v. Bailey, 61 Me. 361. 

See Bona Fipe Purcuaser, 1. 


GENERAL AVERAGE. 

A barque being in inevitable danger, without her own fault, of collision with 
a steamer, altered her course so as to strike the steamer differently, which, if she 
had not done, she would probably have been sunk with her cargo. In conse- 
quence of the collision, she was obliged to go for repairs into a port of a country 
by whose law she was liable, and at suit of the owners of the steamer was com- 
pelled by a court to bear half the damages to both vessels, and therefore to pay 
a certain sum to the steamer. In a suit by the owners of the barque against the 
owners of her cargo for contribution, held, that neither the expense of repairing 
the barque, nor of defending the suit, nor the sum paid to the steamer, was a 
subject for general average. — Emery v. Huntington, 109 Mass. 431. 


— See Money. 
Governor. — See Orricer, 1. 
GuaRaNnty. — See PayMeEnt, 2. 

Herr. — See Trust, 2. 


HoMEsTEAD. 
Homestead exemption laws, held. constitutional as against creditors who were 
such before the passage of the laws. — Robert v. Coes, 25 La. Ann. 199. 
See Exemprion, 2. 
Husspanp anp Wire.—See Bona Purcnaser, 1; FraupuLent Con- 
VEYANCE, 2; InraNnT; Statute, 2; WitTNgss, 1. 


ILLEGAL Contract. 


1. Some of the abuttors an a street, to secure the signatures of others to a pe- 
tition for the improvement of the street, promised to pay part of the sum assessed 
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on them for such improvement. Held, that this agreement was void as against 
public policy. — Maguire v. Smock, 42 Ind. 1. 
2. The supreme court of Louisiana hag held that contracts made and to be 
performed in that State, founded on a consideration of confederate money, were 
void under the civil code of the State, which invalidates agreements depending 
on ** a thing impossible or contra bones mores, or prohibited by law.” Held. that 
no action would lie in Massachusetts on such contracts. — Slecenson v. Payne, 
109 Mass. 378. 
See AssiGNMENT; CHaMperty; NEGLIGENCE, 2; Restraint or TraveE; 
Usury, 2. 
ImprIsONMENT. — See Fatse IMPRISONMENT. 


INCUMBRANCE, 


1. Action on the covenant against incumbrances, contained in a conveyance 
from defendant to F., who conveyed to plaintiff. Breach, that there were taxes 
due on the land when defendant sold it, which plaintiff had been compelled to 
pay. Held, that the action was maintainable. — Richard v. Bent, 59 Ill. 38. 

2. In an action on the covenant against incumbrances, the plaintiff cannot 
recover as damages money paid by him to an auctioneer for selling the land to 
one who refused to complete the purchase on discovering the incumbrance.— 
Harrington vy. Murphy, 109 Mass. 299. 


INDICTMENT. 


1. A statute made it felony for any person, after once disposing of any lands, 
or making any agreement for their sale, to again, and for a valuable considera- 
tion, knowingly or fraudulently sell, or make an agreement to sell, or dispose of 
the same lands to any other person. Held, that giving a mortgage on land already 
sold by the mortgagor to another person absolutely was not indictable under this 
statute. — People v. Cox, 45 Cal. 342. 

2. Under a statute imposing a penalty on railroads, by whose negligence the 
life of a person is lost, to be recovered by indictment to the use of the heirs of 
the deceased, held, that a railroad company were not indictable for an injury not 
causing immediate death, the remedy being by civil action in the name of the 
personal representatives. — State v. Grand Trunk Railway, 61 Me. 114. 

3. A statute forbade pedlers to carry for sale, or offer for sale, or obtain, or 
offer to obtain, orders for the sale of any spirituous liquors. //eld, that an indict- 
ment charging all these offences at once was bad for duplicity. — State v. Smith, 
61 Me. 3x6. 

4, The erasure of the name ‘*‘ Albert” and substitution of ‘* John,” as the 
name of the defendant in an indictment, held, no cause for arresting judgment 
alter verdict. — Pecple v. Turner, 25 La. Ann, 573. 

See Aurrerois Acquit; JupiciaL Notice; Nuisance, 1; Presumption; 
RaiLroaD, 1. 


InDORSEMENT. — See PLEADING. 
INFANT. 


An infant wife joined in her husband’s deed to release dower. Afterwards 8 
statute was passed enacting that ‘* the release of dower by a married woman of 
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any age, now or hereafter made by joining in the deed of her husband in the 
manner required by law, shall be valid.” J/eld, that the wife’s release was still 
yoidablu. — Vela v. Stanwood, 61 Me. 51. 


INJUNCTION. 

Defendants brought seventy-seven actions against plaintiffs to recover pen- 
alties for running street cars without a license. Held, that defendants should be 
enjoined from prosecuting more than one of said actions until that one could be 
finally heard and determined. — Third Ave. R.R. Co. v. New York, 54 N.Y. 159. 

See Conriicr OF FEDERAL AND SrarE AvutTHority; MunicipaL 
poration, 2, 3; Trapr-Mark. 


InsuRANCE (Fire). 
A condition in a policy of fire insurance forbidding the storing or keeping of 
petroleum on the insured premises is not broken by the keeping of a small quan- 
tity of petroleum for use as a medicine. (Gray, C., dissenting.) — Wiliams 
v. Firemen’s Lund Ins. Co., 54 N. Y. 569. 
IntEREST. — See Usury. 
InTERROGATORIES. — See Discovery; MunicipaL Corporation, 4. 


JUDGMENT. 
Trespass against assessors of a town for unlawful seizure and sale of plain- 

tiffs property, to satisfy a tax for which he was not liable. Plea: that plaintiff 

had sued the town in assumpsit for the proceeds of the sale, and recovered judg- 

ment, which was satisfied. Held, good. — Ware v. Percival, 61 Me. 391. 

See DamaGeEs, 1; Jurispicrion; Martian Law; PayMent, 3. 


Jupici1aL Notice. 


Indictment for murder committed at A., in the county of B. Held, that 


whether A. was in the county of B. was a question for the court. — State v. 
Wagner, 61 Me. 178. 


JupicraL Save. 

A statute provided for the sale of goods attached on mesne process by giving 
four days’ notice. An officer gave notice on the 9th of March of a sale on the 
12th of goods attached by him. On the 12th, he postponed the sale to the 16th, 
when the goods were sold. Held, that the sale was void, and the officer a tres- 
passer ab witio. — Sawyer v. Wilson, 61 Me. 529. 


JURISDICTION. 
Plaintiff sued A. and B. jointly in Massachusetts. A., a resident of that 
state, was served with process, and the court ordered plaintiff to give notice to 
B., a resident of Pennsylvania, by serving him with a copy of the order. B. 
indorsed on the order, ** I accept service of this writ.” Plaintiff had judgment 
by default against both defendants, and sued B. in Pennsylvania on the judgment. 
Held, that the action could not be -maintained. — Scott v. Nobley, 72 Penn. 
St. 115. 
See Bankruptcy, 2; Martia, Law; Reservation, 
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Jury. 
Alienage of a juror, in a criminal case, held, no ground of objection after ver. 
dict. — State v. Hardin, 25 La. Ann. 369. 
JUSTICE OF THE Peace. — See ACKNOWLEDGMENT, 1, 2. 
LanpLorp AND Tenant. — See Surery. 
Larceny. — See VARIANCE. 


Legacy. 

A testator gave money legacies to his daughters, a specific legacy to his 
daughters and his son, and all the residue of his estate, real and personal, to his 
son. eld, that the pecuniary legacies were a charge on the testator’s real estate, 
— Corwine v. Corwine, 9 C. E. Green, 579. 


Lien. 
The owner of land contracted to sell it, and gave a bond conditioned to con- 
vey it on payment of certain promissory notes given to him for the purchase-money 
by the obligee. He indorsed one of the notes to plaintiffs, and afterwards, on 
receiving payment of those still held by him, conveyed the land to defendant, 
who had acquired the rights of the obligee, and had notice of the indorsement to 
plaintiffs, but refused to pay the note held by them. Held, that plaintiffs hada 
lien on the land, which they might enforce by proceeding in the nature of a bill 
in equity. — Stevens v. Chadwick, 10 Kans. 406. 
See ConsTiruTIonaL Law, 1. 
Limitations, StaTuTE or.— See Payment, 3; TeLeGraps, 2; 1. 
Lis Penpens. —See Surety. 


Lorv’s Day. 


The facts that the exercises of a spiritualist camp-meeting included a show to 
which an admittance fee was charged, and that some of the speakers declared that 
they would throw away the Bible in their search after truth, are not conclusive 
that a person who travelled on the Lord’s day to attend the meeting did so unlaw- 
fully ; and the question whether he travelled except from necessity or charity is 
for the jury. — Feital v. Middlesex R.R. Co., 109 Mass. 398. 


Maticious PRosEcuTION, 


Declaration, for that defendant, maliciously and without probable cause, pro- 
cured the arrest and holding to bail of plaintiff, on a writ returnable at a certain 
term, at which plaintiff appeared, but defendant did not, nor was said writ ever 
returned. Demurrer, for that it appeared that the suit alleged to be malicious 
was not determined in favor of the defendant therein by a judgment of court. 
Held, that the declaration was good. — Cardival v. Smith, 109 Mass. 158. 


Manpamus. —See Corporation, 2. 
MarriaGe. — See ConstirutionaL Law, 2; Stave. 
Marriep Woman.—See Husspanp anp Wirr. 
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Martiat Law. 
The judgment of a provost court established by military authority of the 
United States in the city of New Orleans during the war, held, valid. — Mechan- 
ics’ and Traders’ Bank vy. Union Bank, 25 La. Ann. 587. 


Master AND SERVANT. 

A laborer employed by a railroad company in their carpenter shop, while 
crossing the company’s track on his way home, was run over by an engine neg- 
ligently driven. Held, that the company were liable. — yan v. Chicago & N. 
W. Ry. Co., 60 Ill. 171. 

Measure oF Damaces. — See DamaGEs. 
Mecuanic’s Lien. — See ConstirutionaL Law, 1. 
Mercer. —See MortGace, 2. 

Mine. — See Conrract, 2. 


Debt by A. and B. on a bond conditioned for the payment to A. and B. of all 
damages sustained by them by reason of the issuing of an injunction. Breaches 
were assigned in damages suffered by the plaintiffs jointly, and in other damages 
suffered by each of them individually. Held, that the latter were ill assigned, 
and the whole declaration bad for misjoinder. — Safford v. Miller, 59 Ill. 205. 


MisnoMer. — See INDICTMENT, 4. 


Mistake. 

Plaintiff made a voluntary conveyance to defendant, in trust, of all her prop- 
erty for the benefit of her children. No power of revocation was reserved, but 
both parties supposed that the property could be sold with the concurrence of 
both. Held, that the conveyance should be set aside. — Gamsey v. Mundy, 
9 C. E. Green, 243. 

Money. 

Trover for bonds of a California company, purporting to be of $500 each, 
and not expressing on their face in what currency they were payable. Held, that 
evidence was admissible to show that such bonds were in fact paid in gold. — 
Simpkins v. Low, 54 N. Y. 179. 


Money Hap anp Recetvep.— See Assumpsit; Duress. 


MortGaGeE. 

1. Plaintiff bought land with money borrowed from defendant, and conveyed 
the land to him absolutely ; but both parties understood that the conveyance was 
intended as security for the loan. J/eld, that on parol proof of these facts 
plaintiff was entitled to redeem the land as from a mortgage. — Campbell v. 
Dearborn, 109 Mass. 130. 

2. A first mortgagee bought the equity of redemption, and sold the land for 
a price sufficient to pay off all incumbrances which were on it. //eld, that the 
first mortgage was merged, and that a second mortgagee might foreclose. — 
Webb v. Melvy, 32 Wis. 319. 

See Accession; CuatTeL MortGaGE; Fixture, 1, 2; Usury, 1. 

VOL, IX. 8 
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Corporation. 

1. A statute authorizing a municipal corporation to contract for machinery 
and connecting pipes to supply water to the town, held, not to authorize the 
purchase of land on which to erect the water-works. — People v. McClintock, 45 
Cal. 11. 

2. The officers of a township were authorized to make street improvements, 
and assess the expense on land-owners of the town, They made a contract for 
paving a street according to certain specifications, but suffered the work to be 
done in an inferior manner. Held, that a land-owner, liable to be assessed for 
the improvement, might maintain a bill to restrain them from paying more than 
the work was actually worth. — Schumm v. Seymour, 9 C. E, Green, 143. 

3. A city was authorized by its charter to establish a board of health, to define 
its powers and duties, and to provide for the protection and maintenance of the 
health of the city; to abate and remove nuisances, and to compel the owner of 
any building, &c., wherein might exist any thing detrimental to health, to remove 
the same, &c. The board so established threatened to suppress plaintiff ’s estab- 
lishment for receiving hides and fat. Held, that he was entitled to an injune- 
tion to restrain them from interfering with his trade, so long as it was nota 
public nuisance. — Weil v. Ricord, 9 C. E. Green, 169. But see Watertown v. 
Mayo, 109 Mass. 315. 

4, A statute authorizing the interrogating of officers of a corporation which 
is party to a suit, held, not to apply to a municipal corporation. — Linehan vy. 
Cambridge, 109 Mass, 212. 

See ConstitutrionaL Law, State, 2; Fatse LaprisonMent ; JUDGMENT; 
Way. 

— See Autrerois Acquit; EvipENcE, 3. 
Name. — See InpicrMEnt, 4. 


NEGLIGENCE. 

1. In order to extinguish a fire in a building, it was necessary to lay a hose 
across a railroad. A train of the railroad corporation ran over the hose and sev- 
ered it, thereby cutting off the water from the fire, which would otherwise prob- 
ably have been put out, and the building was consumed. ‘The persons in charge 
of the train had notice about the hose, and might have stopped the train to permit 
the hose to be uncoupled. Held, that the negligence of the railroad corporation 
was the proximate cause of the destruction of the building, and that the corpora- 
tion were liable therefor. — Velallic Compression Casting Vo. v. Fitchburg 
Co., 109 Mass. 277. 

2. Action against a railroad company by a passenger for negligence whereby 
he was injured, J/e/d, no defence that the company were using the road by vir- 
tue of a lease which they had no right to make. — Feital vy. Middlesex R.R Co., 
109 Mass. 398. 

3. Plaintiff was injured while riding as a passenger on defendant's sleigh, 
standing on foot-boards on the outside of the sleigh, as it was usual for passen- 
gers to do when the seats inside were occupied. eld, that this manner of riding 
was not negligence per se, but that the question was for the jury. — Spooner v. 
Brooklyn City R.R. Co., 54 N. Y. 230. 

See AcTioN; ProximaTeE Remote 
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— See Bitits anp Notes; Bona Five 
Purcnaser, 2. 
Notice. — Sec ACKNOWLEDGMENT, 1; ADVERTISEMENT; Bona Fipe Pur- 
CHASER, 2; ConstTiTUTIONAL Law Svrare, 


NUISANCE. 

1. Indictment for keeping a disorderly house, to the damage and common 
nuisance of all the citizens of the State. Held, bad, for not showing particularly 
that the house was in a public place, or that the public were ailected thereby. — 
Mains v. The State, 42 Ind. 327. 

2. A statute forbade the use of any building as a slaughter-house, without 
license, provided that the act should not apply to any building so used at the 
time of its passage. A building used as a slaughter-house when the act was 


passed was afterwards aceidentally destroyed by fire. //eld, that the owner might 


rebuild and use it as before, without license. — Watertown v. Sawyer, 109 Mass. 
320. 
See Evipence, 1; Municipat Corporation, 3. 
OFFICER. 


1. When the governor has power to remove an officer for neglect of duty, 
he is the sole judge whether the duty has been neglected. — State v. Doherty, 
25 La. Ann. 119. 

2. Ejectment. Plaintiff claimed under a levy of execution and deed from 
the sheriff. Defendant objected that the sheriff was appointed under an uneon- 
stitutional law, and had therefore no authority. Heli, that the sheriff was at ail 
events an officer de facto, and that his acts as such were valid. — Thulemeyer v. 
Jones, 37 Tex. 560. 

Parpon. 

By the constitution of Massachusetts, the governor cannot pardon ‘“ before 
conviction.” J/eld, that a pardon after verdict of guilty, and before sentence, 
was valid. — Commonwealth v. Lockwood, 109 Mass. 323. 


Panties. 


The purchaser of a chattel, being dissatisfied with it, sent it back to the seller, 
and afterwards, the chattel not having come to the seller's hands, paid him there- 
for. Held, that the right of action against the carrier for its loss was in the 
purchaser. — Ralph v. Chicago & N. W. Ry. Co., 32 Wis. 177. 

See Statute, 2; Trust, 3. 


PARTNERSHIP. 


1. In an action against two as partners, one defendant pleaded that he was 
not a partner of the other. Held, that evidence of his holding himself out as 
such was inadmissible to prove that he was such in fact. — Bowen v. Rutherford, 
60 Tl. 41. 

2. In a bond given to dissolve an attachment of partnership property, both 
partners were named as principals, and the bond was executed in the name of 
the firm by one of them. //e/d, that it could not be enforced against a surety 
without proof that the other partner assented to its execution. (WeLLs, J., dis- 
senting.) — Russell v. Annable, 109 Mass. 72. 
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3. A partnership formed for the purpose of speculating in land is subject to 
the same rules as other partnerships; and one partner is liable for the deceit of 
his co-partner in selling land, though he had himself no knowledge of the fraud, 
— Chester v. Dickerson, 54 N.Y. 1. 


Party-Wa._. — See Covenant, 2; Fraups, STaTUTE OF. 


PassENGER. — See NEGLIGENCE, 2, 3. 


1. Where the law required as a condition precedent to the incorporation of 
a company that a certain amount of stock should be subscribed for, and ten per 
cent in cash thereon actually and in good faith paid in, held, that payment of ten 
per cent made in good faith by check, which would have been paid on presenta- 
tion, was sufficient. — People v. Stockton & Visalia R.R. Co., 45 Cal. 306. 

2. Defendant promised orally, and afterwards in writing, to guarantee pay- 
ment of the price of goods sold by plaintiff to a third person. Defendant paid 
money to plaintiff on account. Held, that plaintiff might apply it in payment for 
goods sold before the written guaranty was made. — Murphy v. Webber, 61 
Me. 478. 

3. J. 8S. subscribed for 20 shares in the stock of a company, and paid thereon 
$1,000. The company afterwards sued him to recover five calls for instalments 
of $200 each, being the residue of what was due on the stock. He pleaded the 
statute of limitations, which was a good bar as to four of the calls, and the 
company recovered judgment for the value of the last call only. Held, that satis- 
taction of the judgment did not entitle J. S. to receive any part of the stock. — 
Johnson v. Albany & Susq. R.R. Co., 54 N. Y¥. 416. 


Penattry. — See ConstirutionaL Law, 2; [ysuncrion. 


PLEADING. 
Declaration on a promissory note setting forth several indorsements, but not 
one to plaintiffs, and averring that ‘* plaintiffs are now the lawful owners and 
holders.” Held, good on demurrer. — Reeve v. Fraker, 32 Wis. 243. 
See DemuRRER; MISJOINDER. 


PLepGe. — See MortGaGe; Exemption, 1. 


Power. 


Two were made executors with power to sell land if they deemed it for the 
interest of the estate. Only one qualified. Held, that he might exercise the 
power. — Johnson v. Bowden, 37 Tex. 621. 

See AssiGNMENT. 


Practice. — See ConTINUANCE. 


PreSUMPTION. 
Indictment for larceny committed at A., in the county of B. There being a 

town and county of these names within the state, jeld, that it was to be pre- 

suined they were the places meant. — Turbeville v. The Slate, 42 Ind. 400. 

See ACKNOWLEDGMENT, 2. 
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PriIncipaL AND AGENT. — See AGENT. 
Principat Surety. — See Surety. 
Privitecep Communication. — See Discovery. 
Promissory Notre. — See Bitts anp Notes. 
Protest. — See DamaGeEs, 2. 


ProximMaTE AND RemoTE Cause. 

Action against a railroad company for negligence in setting on fire, by sparks 
from a locomotive, a building near the plaintiffs, which was in consequence burnt 
also. Held, that whether defendants’ act was the proximate cause of the plain- 
injury was a question for the jury. — v. Toledo, Peoria, & Warsaw 
Ry. Co., 59 Ml. 349. 

See NEGLIGENCE, 1. 


Pustic Poricy. — See ItteGat Contract; Restraint or Trape; Usury, 2. 


1. An indictment on a statute for obstructing a railroad train and endanger- 
ing the safety of the passengers cannot be maintained against a passenger who 
wrongfully pulls a signal rope attached to a bell on the engine, thereby causing 
the train to be stopped and the safety of the passengers to be endangered. — 
Commonwealth v. Killian, 109 Mass. 345. 

2. A railroad ticket, dated and marked “ Good this day only,” cannot be 
used on another day. — Elmore v. Sands, 54 N. Y. 12. 

See Corporation, 1; Damaces, 3, 5; Frxrure, 2; [xpicrment, 2; 
LIGENCE, 1, 2; PRoximaTE AND Remote Causk; TREsPass, 2. 


Proof of penetration alone is sufficient to support an indictment for rape. — 
State v. Zurner, 25 La. Ann. 573. 


Repemption. — See MortGace, 1. 
RELEASE. — See 


REMAINDER. 

Devise to A. for life, and if he shall be living after B. is dead or married, and 
shall also have survived C,. and D., or left issue or descendants, then to the said 
A., his heirs, &c., absolutely ; but in case of the decease of A., living C. or D., 
or while B. is living and unmarried, then (in case the said A. shall not leave issue 
or descendants) to E. and his heirs. A. died without issue, B. being alive and 
unmarried. Held, that the rule in Shelley's Case did not apply; that A. took 
neither a fee-simple nor a fee-tail (equivalent by statute to a fee-simple), but 
only an estate for life with contingent remainder in fee; and the contingency not 
having happened, that the alternative contingent remainder in fee to E. took 
effect. — Woollens v. Frick, 38 Md. 428, 


— See ConstiTuTionaL Law, 1. 
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RESERVATION. 


A land-owner conveyed by deed to W., whose rights beeame vested in defend. 
ant, all timber growing on his land, provided said timber should be removed 
before December, 1870; and afterwards conveyed the land to plaintiff by deed, 
“excepting and reserving a certain amount of timber heretofore sold to W., and 
said W. or his assigns are to have till December, 1871, to take off said timber,” 
Plaintiff sued defendant in trespass for cutting timber on the land in 1871; 
defendant justified under the above deeds. Held, (1) that the title to real 
estate was put in issue, so as to oust the jurisdiction of a justice of the peace; 
(2) that the clause quoted was a reservation, and not an exception; (3) that 
it was void, as being contradictory and repugnant; (4) and also as being an 
attempted reservation in favor of a stranger; (5) that plaintiff was entitled to 
recover. — Strasson v. Montgomery, 32 Wis. 52. 


Restraint OF TRADE. 


A contract not to engage for eight years in the manufacture of a certain yeast 
powder, nor in any branch of the business, held, void, as an undue restraint of 
trade. — Callahan v. Donnolly, 45 Cal. 152. 


RvuLe IN SHELLEY's Case. —See REMAINDER. 


SaLE. 
A building was sold and paid for, to be removed by a day fixed, but was not 
so removed. The seller would not allow it to be removed afterwards. Held, a 
conversion. (Watton, Barrows, and Danrortu, JJ., dissenting.) — Davis 
v. Emery, 61 Me. 140. 
See Bona Five Purcnaser, 2; Conprtionat Sate; Damages, 3, 4; In- 
DICTMENT, 1; JupiciaL Sate; Lien; Parrigs. 


Satisraction. — See Payment, 3. 
Serstn. — See Covenant, 1. 
Service. — See JuRISvICTION. 
SerTLemMENT. — See Trust, 2. 
Suerirr. — See Orricer, 2. 
Signature. — See Evipence, 2. 
Stanper. — See FRAUDULENT CONVEYANCE, 1. 


SLAavE. 


A man and woman, being slaves, were married according to the custom of 
slaves, lived together as husband and wife, and died before the war. Held, that 
the subsequent abolition of slavery did not make the marriage good, so as to 


legitimate their issue. (Tatiarerro, J., dissenting.) — Pierre v. Fontenelle, 25 
La. Ann. 617. 


Sprrirvous anp Inroxicatinc Liquors. —See ConstrruTionat Law, 
Srarte, 2. 
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Stamp. 

A written contract not stamped according to the laws of the United States, 
held, inadmissible in evidence in a state court. (THompson, C. J., and SHars- 
woop, J., dissenting.) — Chartiers & Robinson Turnpike Co. v. McNamara, 72 
Penn, St. 278. 


SraTure. 

1. The court refused to pass on the question of the constitutionality of a 
statute continuing in force the charter of a company, in a suit brought and heard 
before the statute took effect. — State v. New Orleans Gaslight Co., 25 La. Ann. 
398. 

2. A statute enacting that any married woman may be sued jointly with her 
husband on any contract which she may have executed jointly with her husband, 
held, not to authorize an action against a marricd woman on a contract made by 
her and her husband jointly, before the passage of the statute. — Herbert v. Gray, 
88 Md. 529. 

3. Where the constitution required certain laws to be passed by a two-thirds 
vote of the legislature, held, that such a law, not appearing on its face to have 
been passed by the required vote, was void. — People v. Commissioners of High- 
ways of Marlborough, 54 N. Y. 276. 

See ConstiruTionaL Law, 1, 2; Constitutionat Law, Srate, 1, 2; 
Exemption, 2; Homesteap; Inpicrment, 1, 2, 3; InFantr; Municipal 
1; Nuisance, 2. 


StaTuTE oF Fraups. — See Fraups, STaTUTE OF. 
Statute or Lrwiratrons. — See Limrrations, STATUTE OF. 
Stock. —See Corporation, 2; Payment, 3; Trust, 1. 
Sunpay. See Lorp’s Day. 


SURETY. 

Defendant became surety for the payment of rent on a lease made by plain- 
tif to a third person. Plaintiff distrained the tenant’s goods for non-pay- 
ment, and the tenant replevied them; whereupon plaintiff sued defendant on his 
covenant. Held, that the pendency of the replevin was no bar to the action. — 
King v. Blackmore, 72 Penn. St. 347. 

See ParTNersHIP, 2; 2. 


Tax. —See AssessMENT; Fatsz ImprisONMENT; JUDGMENT. 


TELEGRAPH. 


1. Plaintiff sent by defendants’ telegraph a message, written on a blank con- 
taining printed conditions, exonerating defendants from liability for error in 
transmission, unless the message should be ‘* repeated” at an additional cost. 
The message ordered the sale of 100 shares of stock, was not repeated, and 
was transmitted as an order to sell 1000 shares. Held, (1) that the condition 
was unreasonable and void; (2) that the measure of damages was the amount 
paid by plaintiff by reason of an advance in price of the stock to replace the 900 
shares sold by mistake. — Tyler vy. Western Union Telegraph Co., 60 Ill. 421. 
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2. A telegram was sent over the lines of several companies, and delivered to 
the person to whom it was addressed by the last company, on a printed blank 
containing a notice that the company would not be liable for the default of other 
companies. There was an error made in transmitting the message, whereby the 
receiver suffered damage, to recover for which he sued the company, who set up 
in defence (1) a statute limiting actions ex delicto to one year; (2) that the 
mistake was made by another company. Held, that the action was ex contractu, 
and so not barred, and that the burden of proving the second defence was on the 
company, — De La Grange v. South-western Telegraph Co., 25 La. Ann. 383, 


TENANT FOR Lire. —See REMAINDER. 
Tort. —See Contract, 2; TELEGRAPH, 2. 
Town. —See MunicipaL Corporation, 


Trape-Mark. 
Plaintiff, who made and sold gin labelled ‘* Wolfe’s Aromatic Schiedam 
Schapps,” brought suit to restrain defendants from labelling the gin sold by 
them ** Van Wolf’s” or ** Von Wolf’s Aromatic Schiedam Schnapps.” Held, 
that plaintiff was entitled to an injunction to restrain defendants from using the 
name ** Wolfe,”’ or any colorable imitation thereof; but that neither of the other 
words in the label were entitled to protection as trade-marks. — Burke v. Cassin, 
45 Cal. 467. 
TraveLLer.— See Lorp’s Day. 


Trespass. 

1. One who kills a dog found trespassing on his premises, but doing no dam- 
age, is liable to the owner of the dog in an action of trespass. — Brent v. Kimball, 
60 Il. 211. 

2. A railroad company, after action brought against them for a wrongful 
entry on land, took proper proceedings to appropriate the land according to law. 
Held, no bar to the action. — Missouri, Kansas, & Texas Ry. Co. v. Ward, 10 
Kans. 352. 

See Fatse IMPRISONMENT; JUDGMENT; JUDICIAL SALE. 


TriaL. — See Jury. 
Trover.— See CuatrEL MortGaGe; 


Trust. 


1. Trustees held stock in a corporation, whose property consisted wholly of 
real estate, part of which was taken by the right of eminent domain, and the money 
paid as compensation therefor was divided among the stockholders. Held, that 
the money so received by the trustees belonged to the capital, and not the income 
of the trust fund. — Heard v. Eldredge, 109 Mass. 258. 

2, A. by deed gave all her property, real and personal, to a trustee, in trust 
to pay the income to her during her life, and on her death to pay and transfer the 
property as she should by will appoint, and in default of appointment to convey 
and pay over the property to her heirs at law. The property was all personal, 
and the trustee made no change in the investments, though he had power to do 
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so by the deed. A. died intestate. Held, that the property went to her per- 
sonal representatives, and not to her heirs. — Sweet v. Dutton, 109 Mass. 589. 

3. Land was conveyed in trust for the erection and maintenance of a meeting- 
house for the members of the Methodist Church. He/d, that one of the grantors, 
not being a member of the church, could not bring a bill in equity to enforce the 
trust. — Strong v. Doty, 32 Wis. 381. 


Utrra Vires. —See Corporation, 1; MunicipaL Corporation, 1; NeGui- 
GENCE, 2. 
UsE anp Occupation. —Sce Contract, 2. 


Usvry. 

1. Bill to foreclose a mortgage against one who had bought the property sub- 
ject to the mortgage. Held, no detence that the consideration of the mortgage 
was usurious. — Conover v. Hobart, 9 C. E. Green, 120. 

2. By the law of Pennsylvania, the reservation of more than six per cent inter- 
est on a loan imposes no penalty or forfeiture on the lenders, but the borrower 
may recover the excess over that rate. A loan was made at eight per cent, and 
the borrower by separate agreement at the same time waived his right to recover 
back the exces. Hed, that the agreement was against public policy, and void. 
— Bosler v. Rheem, 72 Penn. St. 54. 


VARIANCE. 
Defendant was indicted for larceny of five certificates of shares of stock 


of the number 7056 of the S. Company. The proof was of a larceny of one cer- 
tificate, which bore that number. Held, a fatal variance. — People v. Coon, 
45 Cal. 672. 


VENDOR AND Purcnaser. — See DamaGes, 3; LIEN. 
Vor anp Vorpas_e.—See Conrract, 1. 
Votuntary Conveyance. — See Bona Fipe Purcuaser, 1; Mistake. 


War. 

A note was made in 1864, payable six months after the conclusion of a treaty 
of peace between the Confederate and United States. Hel, that it became pay- 
able six months after the end of the war.— Knight v. McReynolds, 37 Tex. 
204. 

Warrant. — Sce Farse ImprisONMENT. 


Way. 


Action against a town for injuries caused by a defect in the highway, which 
frightened plaintiff's horse and caused him to run away, upsetting the wagon at 
a place where there was no defect. Held, that defendants were liable. — Willey 
v. Belfast, 61 Me. 569. 


Wut. — See AssessMENT; Devise; LeGacy; Power. 


WITNEss. 


1. In an action by an executor, in which the defence was the Statute of Limi- 
tations, the plaintiff offered the testator’s widow as a witness to prove a new 


0 
k 
T 
| 
4 


122 SELECTED DIGEST OF STATE REPORTS. 


promise made by the defendant to the testator in his lifetime. eld, that she 
was incompetent. — Reeves v. Herr, 59 Ill. 81. 

2. A by-law of a bank provided that its shares should be transferable by 
indorsement in writing by the holder in presence of the cashier or two other 
witnesses. Held, that the written attestation of the witnesses was necessary for 
a valid transfer. — Dane v. Young, 61 Me. 160. 

3. An attorney who has opened a case and examined witnesses is a competent 
witness for his client. — Follansbee v. Walker, 72 Penn. St. 228. 


Worps. 
** Assessment.”” —See ASSESSMENT. 
** Before Conviction.” —See Parvon. 
** Cash.” —See Payment, 1. 
** Dispose of.” — See InpictMEnT, 1. 
** Expenses Incident to said Estates.” —See AssESSMENT. 

** For Collection.” —See AGENT, 3. 

*« Heirs at Law.” —See Trust, 2. 

Obstruct.” —See Rattroap, 1. 


BOOK NOTICES. 


BOOK NOTICES. 


The History of the Common Law of Great Britain and Gaul, from the earliest 
period to the time of English legal memory. By Joux Pym YeatMan, of 
Lincoln’s Inn, Esq., Barrister-at-Law, author of ‘‘ An Outline of the 
Practice of the Mayor’s Court of London,’ &c. Part I. London: Stevens 
& Sons, 119 Chancery Lane, Fleet Street, E. C. 1874. 

Mr. Joun Pym YEATMAN possesses at least two qualities in common with 
the distinguished Englishman whose name he bears, — independence and 
courage. Without the former, he could not have written, without the latter, 
he would hardly have published the extraordinary work which forms the sub- 
ject of this notice. He belongs apparently to that class of thinkers who feel 
personally insulted by the Darwinian hypothesis, and who defend the ances- 
tors of the race from the suspicion of having descended from apes with the 
same personal zeal that one displays in vindicating the memory of his father. 

In the same spirit Mr. Yeatman rushes to the defence of the ancient Briton, 
whose reputation has long languished under the foul calumnies of Julius 

Cesar. and attacks with almost vituperative energy the modern historians who 

devote themselves, as he says, ‘‘ to the parricidal task of annihilating our fore- 

fathers.’ Indeed, his book, of which, be it remembered, we have as yet only 
the first part, reads a little like a family chronicle; and we may expect in suc- 
ceeding portions to have the author’s descent from Noah through the ancient 

Britons clearly established. 

In brief, his theory, as we understand it, is this: the island of Great Brit- 
ain was settled in the age of Noah by Gomer, one of the sons of Japhet, and 
his immediate descendants, who, on their way from Ararat, stopped in Troas 
where they founded Troy, in which they dwelt till its destruction by the 
Greeks in the Trojan war, when they continued their course to England, 
where they became the lineal ancestors of the modern English. (He who won- 
ders that Gomer could outlive Troy need only be reminded that the age of 
Noah was not far from the age of Methuselah.) The nation thus happily 
founded continued to grow in civilization and enlightenment till the invasion of 
Cxsar. Their Druids were the first scholars and philosophers of antiquity, 
and from them Pythagoras borrowed the doctrines which, transplanted to a 
less enlightened country, served to render his name illustrious. Cesar, find- 
ing them in every respect the superiors of the Romans, and unable to conquer 
them, contented himself with abusing them; and, like the fox with the grapes, 
described them as not worth the conquering. His reputation for truth for a 
while enabled him to deceive his countrymen, who, after his death, finding 
out at last its real character, occupied the island, which became thereafter the 
favorite home of the emperors, — the seat indeed of Roman power. The Sax- 
ons, who by some inexplicable chain of circumstances have acquired a place 
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in history which they never deserved, at no time conquered or ruled this elect 
people. In fact, our author denies that there ever was any Saxon nationality, 
any Saxon literature, or even a Saxon language. 

The so-called Saxons were merely a class in the community, — robbers, 
cut-throats, and scoundrels, for which latter term the word ** Saxon ’’ seems 
to have been an early English equivalent. This theory becomes important 
and pertinent to bis subject, because by its aid the author rescues our glorious 
common law from any reproaches which have been heaped upon it by those 
who have foolishly supposed that it was of Saxon origin. 

We may at once illustrate our author’s method, and satisfy such sceptics 

as may have fancied that we have misstated his theory by a few quotations. If 
they convince our readers that the theory is correct, we shall have done what 
the author expects to do. He says: ‘** We cannot think of Stonehenge, which 
was out of date in Cesar’s time, and had even then lost its history, without 
calling to mind that this country must have been an important settlement very 
early in the world’s history, probably in the very age of Noah himself; and 
we cannot read in the first book of Moses the fact that ‘ the sons of Japhet 
divided amongst them the isles of the Gentiles, every one after their tongue, 
after their families, in their nations,’ without believing that they also peopled 
this country, and that with several distinct nations.’? The common error as 
to the derivation of Albion is thus exploded. ‘‘ We know that part of the 
lot of Tubal was called Albania; and, from Ezekiel, that Tubal and Meshech 
traded in vessels of brass. We can hardly doubt but that the sons of Tubal 
and Meshech established their trade here, and they may have given to this 
country its oldest name, and that they must have been amongst its first, if 
not its very first inhabitants. We cannot altogether reject the tradition of the 
ancient Britons — those settled in Wales — that they came from Troas. Pliny 
tells us of a town in Phrygia called Cimmeres, a name clearly derived from 
Gomer. The Phrygians were ultimately dispossessed by the Galatians or Go- 
merites, who, in spreading abroad, also probably colonized this island.’ 
‘+ Equally strong evidence may be suggested in favor of the theory that we have 
descendants of Gog amongst us.’’ (Undoubtedly our author refers to the well- 
known Gog and Magog, household words of our infancy, but whose value in 
tracing the genealogy of the English race we have hitherto but insufficiently 
appreciated.) ‘*On no other hypothesis than that the ancient inhabitants of 
this country were the descendants of Japhet can we account for their primitive 
language, their religion, and philosophy, and for their knowledge of the arts 
and sciences.’’ His intimate acquaintance with the religious and philosophi- 
cal tenets of Japhet, and with the quaint old Japhetian in which they are 
expressed, has opened to Mr. Yeatman sources of historical information denied 
to his opponents, the modern historians, who might have stayed their parri- 
cidal hands, had they been equally favored. 

As to the Trojan episode in the career of Japhet’s children, the author 
says: ‘* The Britons themselves claimed to be the descendants of the ancient 
Trojans, and unquestionably they show at every stage of their history that 
they are worthy of such high descent. Although it may be dangerous to 
depend upon Homer, yet there is strong reason for believing that in his grand 
works there is a substratum of historical truth. . . . It is sufficient to assume 
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that he was describing the events of a war that actually occurred, and hence 
we may fairly conclude that he was careful to describe accurately the allies of 
either party. Now he distinctly includes the Pelasgians and the Thracians 
amongst the allies of the Trojans; whilst Pelasgian Argos, Cephallenian 
Samos, and the men of the opposite coast, fought on the side of the Greeks. 
Thus is strengthed the belief in the truth of their claims; but, if they were not 
so descended, at least their ancestors may have been amongst the allies of Troy. 
Why, then,’’ continues Mr. Yeatman, with patriotic fervor, ‘* since history and 
probabilities confirm them, should their tradition go for nought, and be treated 
with incredulity and disdain? Let those who assail their position show any 
thing like equal proofs against it. Until then Britons can remain satisfied in 


will carry relief to thousands of doubting, trembling hearts in the United 
Kingdom. 

The condition of the happy Briton when Cesar made his unsuccessful attack 
is painted with such obvious accuracy as to make us wonder at the credit which 
Cesar’s falsehoods have received so long. ‘In process of time this happy 
island, remote from the strife of contending nations, gifted with a delightful 
climate, soft and warm, yet bracing and invigorating, and covered by a beauti- 
ful verdure which is not to be found elsewhere upon the earth, — at once the 
best adapted for an active, a contemplative, and a bucolic existence, — the 
very desideratum of the philosophers, — became the abode of the wise men of 
the east,’’ (hence so called?) ‘* and from hence was dispensed that modicum 
of truth which man had collected for himself outside the pale of God’s pecul- 
iar people, and preserved as carefully as was possible in the absence of an 
infallible teacher. . . . In Britain dwelt Abaris, who delivered his arrow to 
Pythagoras, and who instructed him in all the doctrines of his sect. Pytha- 
goras must have taken his store of learning from hence, for all tradition con- 
curs in the proof that he came to us for it.’ 

Genesis, Ezekiel, and the Japhetian manuscripts having been restored to 
their proper place as historical authorities, and the ridiculous claims of the 
Romans to Trojan descent easily disposed of, Caesar is dealt with as he deserves; 
and it becomes a serious question whether his works should longer retain their 
place in the classical curriculum, at least among English races, since, notwith- 
standing the admirable Latin in which they are written, their evil influence in 
teaching pupils to despise their ancestors cannot be overestimated. ‘+ It was 
no savage nation which the Romans found upon this island in the year 
B. c. 44, when Julius Cesar, surrounded by his victorious legions, swooped 
down upon it; but a rich and powerful people, intellectual and warlike. .. . 
The story that he came for pearls must be a mere invention to hide the truth, 
which was that he sought to conquer a people of superior civilization to his 
own countrymen, —a nation of poets and philosophers, who had imparted the 
light of their learning to ancient Greece itself, —a nation which for ages had 
carried on an important and valuable traffic with the East, which the Romans 
had not shared. It was to enslave this singular and rich nation that he wasted 
so much time and treasure, and his disappointment at his failure was doubtless 
keen and bitter enough to induce him to decry the people he envied, and to 
publish to the Romans the grossest falsehoods concerning them.’’ 


their belief, and glory in the wealth of its possession,’? — an assurance which : 
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The truths which Mr. Yeatman announces are not generally known, and 
this must be our excuse for making such extended quotations. We are 
tempted, in order to dispel another common delusion, to quote the following 
passage about the Saxons: ** The truth is that ‘ Saxon’ was a term of re. 
proach, and not the name of any nationality; and, though it was applied by 
contemporaries to some of the natives of this country, it mainly was intended 
to designate them as assassins, — people who carried short swords for piratical 
purposes; to the Franks as well as to other nations, the Saxons were those 
who were not of themselves, — pagans, men to be exterminated, robbers, wan- 
derers, settlers, vagabonds.”’ 

The word seem. indeed, like the words of the North American Indians, to 
have expressed in a few letters the most complex ideas, as the word Cochituate 
is said to have meant in Indian *‘ a beautiful lake of clear water intended for 
the use of a populous city.’ The evidence adduced by our author is con- 
vineing. He says: ‘* First, it is important to remark that never at any period 
of its history was this country, either by its natives or foreigners, called Sax- 
ony, as it must have been if its chief inhabitants had been Saxons,’’ just as we 
all know it received the name of Normandy after the Norman conquest. Pro- 
fessors and students of Anglo-Saxon will be interested to learn that ‘‘ it is a 
grave question whether Saxon was ever a written language,’’ and that our 
author, after a long examination. is satisfied ‘‘ that the Saxon charter and 
other documents are a mass of forgeries; that Saxon literature is represented 
alone by the Saxon charter and Asser’s Life of Alfred, and that these works 
are shocking impositions, and that indeed the Saxons had neither laws nor lit- 
erature,’’ as indeed how was either to be expected from ‘+ people who carried 
short swords for piratical purposes.”’ 

That Mr. Yeatman is a Roman Catholic we are led dimly to suspect by 
such passages as the following. Defending the monks from the charge of false- 
hood, he says: ** But what are all the lies of all these ages put together compared 
to the infinite variety and enormous prodigality that has distinguished our writ- 
ers since the ‘ Great Reformation.’ It is not too much to say that, compared to 
them, the monkish lies are as a molehill to a mountain. . . . The monks were 
incited to lie in order to save their goods and themselves from the hands of 
the spoiler; but Protestants have lied to cover every iniquity, to assist the 
claim of every party, to vamp up the credentials of every monstrosity in relig- 
ion. . . . Since men have given up the faith, and have each of them set him- 
self up asa Pope and guide for his owa conscience, it is not to be wondered at 
that, in mere matters of history and laws, they wander so wofully astray.” 
We recognize the sober verdict of history when he tells us that ‘* the British 
nation hailed the restoration of the house of Stuart with immense joy, from 
the sense of the awful wickedness of the regicides of 1649; but it saw the 
Stuarts again set aside by the cold, and selfish, and undutiful William IL. 
with more than indifference.”’ 

A rare critical faculty is apparent in his description of the German charac- 
ter: ‘* The flabbiness of the German mind, their slowness, their wonder-lov- 
ing admiration of power, their absence of wit, their impassibility, their 
insensibility to music, their obtuseness, their lack of invention, and the ease 
with which they submit to slavery, —all these characteristics (which, if not 
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complimentary, are truly theirs) separate us as completely as distinct peoples 
as we are separated by the seas which flow between our countries.”” ‘ The 
Celtic Briton was witty, sarcastic, and intensely opposed to flunkeydom, just 
like his modern successors; all characteristics the very reverse of the Teutons, 
who are impenetrable by wit, and intensely wonder-loving, and subservient in 
their conduct.’? Who, after this, believes that Saxon blood flows in English 
veins ? 

A Catholic, a Jacobite, an enthusiastic admirer of the Celtic Briton, and a 
hater of the Saxon, we might almost suspect that our author was a Celtic Briton 
himself, and it must be confessed that a sentence like the following lends some 
confirmation to this view: ‘* Rome fell because the breadth of the base on 
which it rested overshadowed it.’? Whatever his nativity, however, he has 
produced a remarkable work; and, if we had a word of advice to give him, it 
would be to rest satisfied with his achievement, not to risk the reputation he 
has already gained by publishing another book, which, in originality at least, 
can hardly equal this, —in short, if he publishes a second edition of this ** Part 
First’ to entitle it ** Part First and Last.’’ 


A Treatise on the Law of Domestic Relations. Embracing Husband and Wife, 
Parent and Child, Guardian and Ward, Infancy, and Master and Servant. 
By James Scnou.er, author of a Treatise on the Law of Personal Prop- 
erty. Second edition. Boston: Little, Brown, & Co. 1574. 


No branch of law can be said to have its origin more surely in the law of 
nature than that which governs the domestic relations Whatever theory may 


be adopted as te the origin of mankind, Mosaic, Hellenic, or Buddhic, hus- 
band and wife, and parent and child, came before contracts, trusts, or rail- 
roads. It may be as vain to discuss which of these two relations first existed 
as to solve the priority of the hen and the egg. After the former once is 
granted, the latter is pretty sure to follow at no distant interval. From these 
elementary conditions, it is a long step to contingent remainders, longer to 
Wisconsin Grangers’ Law. Yet, for all this, a nineteenth century work on 
these fireside matters may be both instructive, useful, and entertain- 
ing. We think Mr. Schouler’s book is all these, and that the second 
edition will be welcomed gladly by the profession. Though the subject is, as 
we have said, essentially one of nature, and therefore of first antiquity, there 
is no branch of law which so constantly receives modern alterations as this, nor 
upon which there is so radical diversity of opinion among legislators. Nature 
is a divinity whose decrees few representatives of the people interpret alike. 
She has no digest, or pandects, or reported cases, and her first principles vary 
with every nation, and with every change in its civilization. Mr. Schouler 
ean hardly advance a half dozen pages before he encounters the vexed ques- 
tion of women’s rights, and then not merely on school committees, but on a 
vastly extended plane. 

So, too, the relations between parent and child, and master and servant, 
are subject in a less degree to frequent changes, though the alterations are 
not so much discussed in the evening journals, nor are legislators so frequently, 
as Mr. Schouler terms it, *t goaded on to them by the gadfly of feminine per- 
sistency.’’? The construction of a work like this is certainly attended with two 
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inherent difficulties. First. To define and review a system of law under 
constant alterations and additions both in Great Britain and in every State of 
the Union, and to give any idea of its present condition presents no easy 
task. For instance, the common law of husband and wife is easily enough 
disposed of; but, except in a historical point of view, the common law, as a 
rule of action defining the present actual relations of husband and wife to one 
another, is of little service. It then becomes a more dillicult question to know 
what to omit than what to discuss. To give a clear and practical view of rela- 
tions so involved in discordant statutory provisions variously construed by 
ditferent courts is extremely difticult. 

Second. In this work Mr. Schouler has undertaken to treat in considera- 
ble detail several subjects, the separate discussions of which already occupy 
many larger volumes than his present work. Marriage, divorce, husband and 
wife, infancy, master and servant, guardianship, treated exhaustively, have 
demanded tolerably large shelf-room in a Jawyer’s library. In order, there- 
fore, to give each topic sufficient and yet proportional attention, calls for no 
little good judgment and experience. We think both these difficulties have 
been fairly encountered and disposed of as well as the nature of the case per- 
mitted. In these days of the multiplication of text-books and reported cases, 
we are inclined to think most useful the text-book which is the most perfect 
tool in the practising lawyer’s hands. This view of course points to works on 
specialties covering but a small division or subdivision, but completely ex- 
hausting it together with all the authorities bearing upon it up to the date of 
its publication. The subject of the present work is so broad that such a 
course could not be thought of within the limits of an ordinary treatise. 
While the working lawyer will therefore miss the elaboration and exhaustive- 
ness of many branches of the law of which the book treats, it should be remem- 
bered that this system could not be pursued in the plan which the author has 
adopted. As a general view of the relations of domestic life, written with 
scholarship and diligence, it is a valuable addition to any law library. As a 
treatise for the student, we think it is to be especially commended. Its tone 
and language are always admirable; and it sufficiently covers, if it does not 
exhaust, its subject. The present edition contains about one thousand later 
cases than the first; and these, with the author’s comments, have increased 
the work by about fifty pages. 

In general Mr. Schouler follows the safe rule of contenting himself with 
stating what the law is, and does not fall into the pit of declaring what it 
ought to be. There are few law-writers whose reputations could sustain such 
a course, and it is always observable that those whose reputations would be 
most likely to sustain it are the least apt to venture upon it. Yet in his intro- 
duction he has ventured on some very sensible remarks upon the dangers of 
the modern system of legislation which seeks to ‘‘ elevate’? woman, as it is 
called. We beg leave to commend these to the attention not merely of the 
profession, but the la.ty, and especially of rising legislators. His solemn 
warning on the absolute necessity of at length doing something for the pro- 
tection of husbands is pathetic in the extreme. But this is a subject on which 
we hardly dare to trust ourselves. 
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Manual of Patent Law, with an Appendix upon the Sale of Patents. By Wit- 
EpGaAr Simonpbs, Counsellor in Patent Causes. Hartford: Published 

by the Author. 1874. 

Tue plan of this little book is even more comprehensive than its title indi- 
cates; and we agree with the modest disclaimer of the preface, that the execu- 
tion of it has not been ‘* exhaustive.’’ 

The author has undertaken too much. His work professes to comprise a 
summary of the principles of the law applicable to patents, a statement of all 
the various proceedings in the Patent Office upon applications for Letters- 
Patent, practical suggestions on the sale of patents, with a variety of forms, 
and winds up with an enumeration (covering fifteen pages of solid figures) of 
the ‘* Population by Counties of the United States of America, according to 
the Census of 1570.”’ 

Any book which facilitates the labors of the profession in this difficult 
branch of the law, or which assists inventors to enjoy a larger share of the 
fruits of their own labors than has heretofore generally fallen to their lot, 
deserves, and is quite sure to receive, a very prompt and earnest welcome. 

But we doubt if this manual will promote very much either of these results. 

A few scraps of general principles, although stated clearly and correctly in 
the main, are of but little value to the legal practitioner, and of still less value, 
we should imagine, to the layman, for whose especial benefit this book professes 
to have been written. 

The author shines most, however, in that department of his book which he ° 
devotes to ‘* Practical Suggestions on the Sale of Patents.’’ 

Among the various devices for drawing the patronage of the patent-buying 
public, he places first on the list the Circular. Newspaper advertising may do 
as a dernier resort; but for the first grand onslaught, by which the eyes, ears, 
and pockets of the public are to be surprised and captured, he commends us to 
the Circular. This Circular, however, is to be no ordinary affair. He directs 
‘that it should be printed on heavy, tinted paper, and should be written in 
as close, crisp, and sparkling style as the nature of the subject will admit, and 
the composition and presswork should be as perfect as possible. If the inven- 
tor himself is not capable of doing justice to the subject, let him find some 
literary friend (!) or some other properly educated person to do it for him. 
Let the statements be put as strong as the facts will bear ’’! 

And then, as an illustration of what can be done by a * literary friend ’’ in 
this line, he gives us a model circular, ‘* founded on an imaginary Improved 
Collar Stud,’’? which is not unworthy of Silas Wegg himself. 

His final caution — and we repeat it for the benefit of those of our readers 
who may not have access to his book —is that the circular should not con- 
tain the terms of sale: these are to be reserved for a written letter, as the 
latter ** gives more weight to the matter,’’ and the public are not let into the 
secret. In all this, is not the flavor of the wooden nutmeg slightly percep- 
tible? 

In the typography of the book the author has followed his own directions; 
for “ it is printed on tinted paper, and the presswork is as perfect as possible.’’ 
The binding is attractive, in dark cloth and gilt; and the printer has evidently 
co-operated conscientiously with the author in giving to the Manual as little of 
the character of a law-book as possible. 

VOL. IX, 9 
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Shearman and Redfield on Negligence. A Treatise on the Law of Negligence, 
By Tuomas G. SukarMAn and Amasa A. Reprietp. Third edition, 
New York: Baker, Voorhis, & Co., Publishers, 66 Nassau Street. 1874, 
Tue first edition of this book was issued in 1869, and was exhausted jn 

less than a year. In 1870 a second edition appeared, which is now succeeded 
by athird. The first edition received a somewhat careful notice in these 
pages (4 Am. Law Rey. 350), and the second edition was also noticed ly us 
(5 Am. Law Rev. 343). The honest work and conscientious care displayed in 
the preceding editions are apparent as well in this. Several hundred new 
cases and much new matter have been added, but owing to judicious com- 
pression the volume remains of substantially the same size as in the previous 
editions. We have examined the book, especially in reference to new cases 
published since the appearance of the second edition three years ago, and we 
find the citations exceptionally full and complete. No case of consequence 
seems to be missing. In a practical treatise like this, adapted to assist the 
practitioner in a rapid investigation of legal points, fulness is of the first im- 
portance. The primary object of such a work is to show what the law as set 
forth in the adjudged cases is, and it is not demanded of the author that he 
pay much attention to those ‘* reasons of the law ’’ which Lord Coke so wisely 
insisted upon. A philosophical treatment of the topic of Negligence in its 
relation to cognate subjects, and in the light of comparative jurisprudence, is 
yet tocome. Then a word more may well be said upon some of those ques 
tions upon which the decisions are so much at variance: upon Contributory 
Negligence; upon the relation of Tort and Contract, in connection with this 
subject; upon Sir William Jones’s famous triple division, fathered by him, 
whether justly or not, upon the Civil Law. But for such a work this isa 
necessary and useful forerunner, in that it affords help, to quote the words 
of the preface, ** toward the correct definition of general principles, by collect- 
ing for the first time the numerous cases in which those principles have been 
applied.’’ 

As a’ working manual, this book fulfils its purpose most admirably; and its 
continued sale is due not alone to the fact that it is the only book on the sub- 
ject of which it treats (Campbell’s ** Tract,’? even with Hooper’s notes, is 
useless in this country), but to the vigor and honesty put into it by its 
authors. 


Reports of Cases Arqued and Determined in the Supreme Court of Ohio. By 
Moses M. Grancer. New Series, Volume XXIII. Cincinnati: Robert 
Clarke & Co. 1874. 

Tus volume contains the cases for report decided between April 29, 1873, 
and March 4, 1874, and with it Mr. Granger concludes his labors as reporter. 
Of the three virtues which a reporter should possess, promptness, accuracy, 
and conciseness, he can claim at least the two first; and we hope that in the 
hands of his successor this series of reports will continue to be marked by the 
excellences which have characterized the volumes published by Mr. Granger. 
This volume is an example of promptitude as rare as it is commendable. 

The field for the reporter’s labor is narrowed in Ohio by the rule of court, 
under which the judge who writes the opinion also prepares the syllabus for 
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the report, so that the reporter is only required to state facts and the argu- 
ments of counsel accurately and concisely. We are inclined to think that Mr. 
Granger allots too much space to the arguments and briefs. which latter, in 
many cases, seem to be published entire We would recommend his successor 
to study carefully the highest reports now issued, which may serve as a model 
jn that respect. This volume contains not a few important cases, of which 
we have space to note the following: — 

Smith v. Pittsburg, Ft. Wayne, & Chicago Railway Co., is of contemporary 
interest. It was a suit brought by a passenger against a railroad company to 
recover damages for his expulsion from defendant's cars on account of his 
refusal to pay the fare demanded; the question submitted to the jury being 
whether the fare was reasonable. The jury found for the plaintiff. of course, — 
a warning to all corporations in like manner offending; nor will our readers 
perhaps quarrel with this verdict, when they learn that the price of a ticket 
for the distance which plaintiff wished to go was fifty cents, while the fare, if 
paid on the cars, was eighty, which latter the plaintiff declined to pay, for the 
fine which the company imposed for carelessness seems out of proportion to 
the offence. 

One of the longest cases in the volume is Taylor v. Commissioners of Ross 
Co., in which the court decided a statute authorizing counties and other mu- 
nicipalities to construct railroads unconstitutional; but the decision turns more 
upon special provisions of the state constitution than on general constitutional 
principles, and is therefore of little interest outside Ohio 

The Board of Education of Cincinnati vy. Minor, the somewhat celebrated 
case in which the Superior Court of Cincinnati enjoined the Board of Eduea- 
tion from discontinuing religious exercises in the public schools, is reported at 
some length, the decision of the Superior Court being reversed. The wisdom 
of the decision cannot be doubted. It is only surprising that so respectable a 
tribunal as the Superior Court should ever have issued the injunction. 

Of the other cases, a large part involve only the construction of local stat- 
utes, and are of purely local interest. Others will be found reported in our 
digest. 


A Treatise on the Law of Mechanics’ Liens on Real and Personal Property. 
By L. Puiturps, Washington City, D. C. Boston: Little, 
Brown, & Co. 1574. 


One of our earliest legal recollections is of asking a veteran in the law 
a question, to which he replied that he never felt competent to give any advice 
on the subject of mechanics’ liens, unless that same day he had consulted the 
latest volume of statutes, and, if the legislature were still in session, had also 
inspected the records in the office of the Secretary of State; and even then, 
we might now add, his reading must have been extensive, and his memory 
tenacious, to enable him to feel sure of the tendency of the courts in con- 
struing the extremely illogical statutes that from time to time our law-makers 
feel constrained to enact, for the purpose of giving to one class of men excep- 
tional and exclusive methods of collecting debts, not enjoyed by any other. 
We agree with Mr. Phillips that a treatise on this subject is a valuable assist- 
ant to the practitioner ; but we cannot admit that the true method of handling 
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the topic is the one he has adopted, — viz., that of making his book an element. 
ary treatise on the general principles of this minute subdivision of the law, 
rather than a grouping of the decisions, and a distinct, clear statement of the 
propositions established by them. The part of the subject that relates to 
common-law liens is interesting, and is well discussed by our author, who has 
exhibited no slight industry and research in his collection of cases; but the 
far larger portion of the book that treats of statutory liens, while showing 
marks of the same skill and care, seems to us to be more diffuse and extended 
than the subject requires. Nothing can be more useless than to attempt the 
construction of a consistent statement of legal principles on the ever-shiiting 
foundation of contemporary legislation; and while we feel grateful to our 
author so far as his work, is a collocation of all the decisions, we fear that as 
a treatise it will be of very little assistance to our ‘* veteran ’’ 
or against the enforcement of a mechanics’ lien. 


in advising for 


So much for the plan. In its execution, as we have already intimated, 
we see marks of learning and diligent care, and can conscientiously recom- 
mend the work to the profession. The chapter entitled by the author 
‘+ Legislative Power over Lien” we find attractive and instructing; and 
the discussion of the common-law right to liens is, we believe, well worthy 
of every lawyer's attention. We may well wish, but experience forbids us 
to hope, that the bringing together in one small volume such a mass of legis- 
lation and judicial interpretation will educe a wiser, juster, and more logical 
body of laws, by showing to legislators the inherent difficulty in making one 
man pay another's debts, or even in making him pay his own twice over; 
and by exhibiting the real fact that such laws as have been enacted in some 
states for the fancied benefit of mechanics are, in operation, rather an injury 
to them, by throwing more business into the hands of the widely known and 
wealthy contractors. 


We recommend this book to the careful consideration of that body of 
misanthropes who call themselves the ‘ labor-reform party,’’ to be read pari 
passu with some work on political economy. 


A Treatise on the Doctrine of Ultra Vires; being an Investigation of the Prin- 
ciples which limit the Capacities, Powers, and Abilities of Corporations, and 
more especially of Joint-Stock Companies. By Sewarp Brice, of the Inner 
Temple. London: Stevens & Haynes. 1874. 


Here is a volume of five hundred pages upon a title to which, so far as we 
are aware, not even a chapter of any text-book in this country has been de- 
voted; and to which, we are quite sure, no distinct heading has ever been 
assigned in an American digest. The author, in characterizing the doctrine 
of Ultra Vires as of modern growth, remarks that ‘+ its appearance as a dis- 
tinct fact, and as a guiding, or rather misleading, principle in the legal system 
of this country, dates from about the year 1345.” 


With corporations of every 
description multiplying both in England and America, it is not strange that 
questions affecting the limits of their rights and obligations are daily pressing 
upon the attention of the courts. 


Upwards of eleven hundred cases are cited 
in this work, of which it may be fairly assumed that few do not involve pecun- 
iary interests of considerable magnitude. In the next decade we may be sure 
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that the doctrine of Ultra Vires, as applicable to railroad, municipal, and 
other chartered bodies in the United States, will assume a large political as 
well as legal importance. We welcome this pioneer volume as a fair result 
of the author’s ** attempt, though perhaps nothing more, to collect and group 
the more important of these various decisions.” 

Mr. Brice can hardly be said to have written a treatise. It is not a logical, 
compact presentation of the law. Were it such, the present rather bulky 
yolume would have shrunk to a few short chapters. There is little of original 
composition in the whole work, nor does the writer appear ambitious to volun- 
teer his opinion upon points not yet judicially determined. He has simply given 
the outline of a case and the decision, prefacing it with a condensed paragraph, 
much in the style of a head-note. This would present the effect of patch- 
work, were it not for a judicious arrangement of the various sections, which 
appear to follow naturally one upon another. The introductory chapter 
covers a good deal more ground than is necessary, and might better have been 
omitted. But the analysis of cases strikes us as accurately and ably executed. 

This volume must prove a great convenience to our brethren of the Eng- 
lish bar, for whom, of course, it is specially designed. It is not wholly with- 
out value, however, on this side of the water. True, no American cases are 
cited; and our courts not only find questions under this head much dissimilar, 
but are often governed by considerations entirely without weight upon the 
English bench. Still, this is the only work of the kind afforded the profession 
of either country. The English cases, many of great authority with us, are 
here collected and lucidly arranged. Besides the questions constantly pre- 
sented to the courts, it happens frequently that corporation counsel are called 
upon to give speedy advice which may affect property of great value. In such 
an emergency, this volume would be of essential service. 

All that is here contained might be brought into smaller compass, and made 
valuable to an American practitioner, by the addition of American notes. 
Better still, the material could be used in adding two or three chapters 
to some one of our excellent treatises on ‘* Corporations.’’? Until this is done, 
and well done, we can cheerfully recommend the result of Mr. Brice’s labors 
as deserving the careful attention and the thanks of the American bar. 


The Rights and Duties of Neutrals. By Epwarp Hatt, M. A., Barrister 

at Jaw. London: Longmans, Green, & Co. 1574. 

Tus is a very well written treatise, terse in style, and generally clear and 
accurate in statement, but not always so. In a note to page 66 we find this, 
for instance: ‘* It was never pretended that a nation lies under an international 
obligation to give effect to its municipal regulations. until the United States 
suggested the doctrine for a special object to the arbitrators at Geneva."’ No 
reference is made to the book and page in which it is stated that this doctrine 
was so suggested, and we take leave to doubt their existence. When England 
gave, as her reason for not doing what she admitted to be a duty under the 
law of nations, that her municipal law did not provide the means of doing it, 
the United States claimed that she should make Jaws that would provide such 
means, —a claim incontestibly correct. and a very different doctrine from that 
which the author imputes to our government. 
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It is fortunate for the United States that, when her policy with regard to 
other nations was settled, she was a weak power and carefully watched by 
strong and not over-friendly ones. When England demanded of her a par. 
ticular course, and France its opposite, it behooved her well to learn what the 
law of nations actually was, and to conform to it; and this she did; and under 
the pressure of this necessity to do right, our statesmen and lawyers built up 
a system ‘* having foundations’? on which we may securely rest, and which, 
now that we are strong, it is to be hoped we shall adhere to. International 
law is simple, and there is very little of it. International facts are complex 
and innumerable. They are apt to be sudden, too, and astounding in their 
character, and to strike different observers very differently. The reports to 
their respective governments of the actors in a scene of violence usually rep- 
resent what has taken place in such manner that those governments see two 
essentially distinct cases. In a tumult one sees but a small part of what goes 
on, and infers a great deal, and it is afterwards perhaps impossible for him to 
distinguish what he saw from what he inferred. His memory holds both 
alike. His individual and national characteristics, also, affect his mode of see- 
ing things; and of course much may depend upon mere gestures, looks, or 
tones, and very much upon the power or skill of the narrator. How often 
does the weedy, almost worthless, farrago of a muddy-pated rascal become 
vitally important, when distilled through the mind of a judge into a dozen 
words of meaning! Then comes eulogy, the great motive power of the world. 
The strong sailor, who has never troubled himself about abstractions, — who 
neither knows nor cares for the niceties of objectivity or subjectivity,—is a much 
more effective witness than the scholar, who can give a better account of the 
battle of Salamis than of a street row which has taken place before his eyes. 
Narrowness is an element of force. The possessor of a bowie-knife is 
stronger in a fight than the owner of an iron mountain. Spurgeon is in this 
sense stronger than Darwin: what little he thinks, he knows he is certain of. 
John Bull is the stronger for his insularity. He moves in bulk. What the 
sailor swears to, the statesman is ready to find law for, and the warrior to 
maintain, unless the result is likely to be inconvenient to John himself. 

Not that he is worse than his neighbors: he is only more concentrated. If 
we thought sometimes, in our civil war, that his conduct was extremely dis- 
creditable, we became candid when we remembered our own dealings with 
Mexico. If we wondered how any respectable man could write so rudely and 
insolently as did Earl Russell, we found our astonishment assuaged by the 
perusal of the Hulseman letter. The statesman does not represent his own 
views and character: he is the resultant of the many and various forces behind 
him. He tips the bolt, but does not control the arbalist. In the recent case 
of the Virginius, how much was the course of our government determined by 
the popular outery! And from that we may learn, too, how easy it is fora 
whole people to adjudicate a case, not upon its merits, but upon some of its 
logically immaterial accidents. Spain had a legal right to do every thing she 
did. But her butcherly proceedings were so sudden as to shock the sense of 
the world. It cried out, ** Stop, fool! look what you do.”’ Captain Lorraine 
and Mr. Fish alike said that time must be given for examination and reflec- 
tion; English and American throats were not to be unnecessarily cut without 
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some ceremonious delay. And in this they were probably right, and it will 
do no harm to international law if the course which they pursued shal] become 
a precedent of weight. It is well to remember that sympathy frequently out- 
weighs reason, or is blind to it. Honest Balafré eries, ‘‘ Saint Martin! there 
is, I think, some difference between the execution of a criminal and the 
slaughter of my own nephew,”’ and stands ready to risk his life upon his 
logic. 

Much should be forgiven to a belligerent nation or individual. War is a 
dangerous and exciting business. It calls for promptness and vigor, and does 
not always give time for reflection. In war, God is forgotten, says Sydney 
Smith, and the rules of morality are reversed. But it is too much to expect 
of a mere mortal that he shall invariably remember his Creator in his dealings 
with A., and forget them with B.; that he shall fire upon a ship on one side 
of him, and not omit the courtesies of friendship with a vessel on the other; 
that he shall be a Viking in the morning, and a Quaker towards night; that 
he shall defend himself by force on the east of a headland, and ask the pro- 
tection of neutral authorities on the west. The case of The General Arm- 
strong, an American ship captured bya British squadron in Portuguese waters, 
well illustrates the perplexities which may embarass a naval commander. 

The book before us states this case very correctly in the main, but does 
not, like Mr. Lawrence in his note to Wheaton (page 720), mention that the 
facts as stated by the arbiter are somewhat different from what might be 
deduced from the documents laid before him. The advantage of fixing the 
facts is one which belongs to the judge, and is frequently helpful. But in the 
matter of Martin Kosstza, our author is neither accurate nor modest. He has 
no hesitation in stigmatizing as ‘* the worst modern instance ’’ an act which 
the Congress of the United States deliberately ratified; and he omits, inno- 
cently doubtless because ignorantly, to state the vital fact, that the Turkish 
authorities protested against the act of the Austrians in seizing Kosstza, and 
were quite willing that the American captain should rescue him. The Aus- 
trians complained bitterly enough of what they characterized as an offence 
against Turkey; but Turkey was satistied that Austria had been the first 
offender, and was undoubtedly glad she had been snubbed. This instance of 
carelessness occurs in the earlier part of the book of Mr. Hall, —a portion 
which is generally accurate as well as luminous. The author seems to get 
somewhat weary towards the close of his work; but it is always readable, and 
frequently felicitous both in statement and illustration. It would be valuable 
to the student and convenient to the naval officer. It is very strange, however, 
that, at this period of time, a writer on the subject of the duties of neutral 
states should leave wholly out of sight the question how far a neutral gov- 
ernment can recognize a people in rebellion as belligerent without recognizing 
them as a state, and what are the limits and qualifications of such partial 
recognition. It reminds one somewhat of the woodeutter, who, having occasion 
to pursue his calling at a distance from his home, was very careful to carry his 
luncheon with him, but forgot his axe. The subject is ably and learnedly 
discussed in one of Mr. Lawrence’s notes upon Wheaton, to which we refer 
the curious reader (ed. 1863, p. 40). 

Mr. Hall shows very clearly how recent is the history of the greater part 
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of what is now called the law of nations. His plan, however, does not require 

him to refer to ancient history, although that throws much light on the 
general subject. Philip of Macedon had got so far in political morality as to 
offer to refer an international dispute to the arbitration of a neutral power; 
and he probably was a much more enlightened monarch than his namesake of 
Armada memory, in whose time the English Drake in the /elican, which oddly 
enough as well as appropriately had an alias, and was otherwise called the 
Golden Hind, could go upon a piratical expedition with the sanction of Queen 
Elizabeth and many of her chief men (with a pious chaplain on board, too), 
and be received on his return with almost universal respect and admiration; 
when the very religious Hawkins could fire upon a Spanish town, and compel 
its governor by force to permit him to sell negro slaves to its inhabitants; and 
when, also, in a time of what was then called peace, the same doughty hero 
could delude poor Phillip into releasing English sailors, and giving them clothes 
and money in consideration of Sir John’s guileful promise to betray to him the 
English fleet. These sailors had been kept by Phillip in very vile durance, more 
because they were Protestants than because they were pirates, though most of 
them were both. Piracy seems indeed to have been at that time very decidedly a 
national failing with our ancestors of the fast-anchored isle. And international 
law was a thing then hardly known beyond its merest rudiments. The Great 
Mogul of the day, Mohammed Baber, was probably as well instructed in it as 
the Duke of Parma, and the Mogal was indeed quite the equal in most respects 
of his European cotemporaries of the royal sort; and it is very well for those of 
us who are apt to think our own race and our own time alone worth regarding, 
to read and consider his charming autobiography, however little it may illus- 
trate the subject we are professing to discuss. The gallant and witty Henry 
IV. of France could not have written his own story more agreeably; and if he 
had written it, would not have described a very different person. The Mogul, 
at the age of thirty odd, writes (we quote from memory): ** I have made up 
my mind that after the age of forty I shall entirely abandon the use of intoxi- 
cating liquor: consequently I am now drinking very freely.’? Can any thing 
sound more like Christian speech than that? Perhaps no study shows more 
clearly than that of international law how far inferior the body of a nation 
may be to its leading men, at particular periods, and how a humane and philo- 
sophic man may, in his capacity of a ruler, be forced to act in a manner which 
he inwardly revolts at and perhaps openly condemns. 

The mechanical execution of the book which has furnished our text is 
excellent; but the addition to it of nearly fifty pages of advertisements is dis- 
creditable to the publishers and offensive to the reader, even if he be not also 
a purchaser. 


A Treatise on Extraordinary Legal Remedies; embracing Mandamus, Quo 

Warranto, and Prohibition. By James L. Higw. Chicago: Callaghan 

& Co. 

Mr. Hiei has already won the favor of the profession by his valuable work 
on Injunctions, published a year ago. The present admirable book increases 
our obligations to him. We commend it for the great care with which the 
authorities are corrected, their systematic and convenient arrangement, and 
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the clearness and precision with which the doctrines deduced from them are 
stated. ‘The book cannot fail to prove of great service. 

In examining the authorities cited, we are struck with the fact that the 
“ extraordinary remedies ’’? named in the title are involved much more com- 
monly in the new states than in the old. Contested elections, and disputed 
seats, and obstinate officials, are a fruitful source of litigation at the West. 
With us in the East the courts are rarely asked to command the performance 
of official duty, or to determine the comparative rights of claimants to office. 
At the same time, we are bound to commend the sound sense, freedom from 
partisan views, and general uniformity which characterize the decisions of 
western courts, on questions where it would be natural to infer, from the fact 
that the judges are almost universally elected, there would be great danger of 
the judicial discretion being exercised with reference somewhat to personal 
interests and wishes. Among many interesting practical questions discussed, 
we find a consideration of the question as to the duty and power of the court 
in issuing mandamus to compel public officers to award the contract to the 
lowest bidder, in which the doctrine is drawn,from an almost uniform current 
of authority, that the duties of officers intrusted with the letting of contracts 
for works of public improvement to the lowest bidder are not duties of a 
strictly ministerial nature, but involve the exercise of such a degree of official 
discretion as to place them beyond control of the courts of mandamus. 

We notice that the decision of the Massachusetts Supreme Court in Conlin 
vy. Aldrich, 98 Mass. 557, where mandamus was granted to compel the mem- 
bers of a school committee to allow the relator to act as member of the com- 
mittee, although they had previously recognized a third person as a member 
and allowed him to act in that capacity, is opposed to the general current of 
authority, which holds that where an office is already filled by an actual incum- 
bent, exercising the functions of the office de facto, and under color of right, 
mandamus will not lie to compel the admission of another claimant, nor to 
determine the disputed question of title, but that in such cases the party 
aggrieved must assert his rights by the aid of an information in the nature of 
a quo warranto, 


Forms of Practice, or American Precedents in Personal and Real Actions. 
Interspersed with Annotations. By Bexsamin L. Otiver. Fourth Edi- 
tion. Revised and enlarged by a Member of the Cumberland Bar, with 
References to the Later Statutes and Decisions, together with a large Num- 
ber of New Precedents, framed by Eminent Pleaders. Embracing, also, 
Rules, Forms at Law, and Precedents, according to the Practice Act of 
Massachusetts. Supervised by a Member of the Suffolk Bar. Portland, 
Me.: Dresser, McLellan, & Co. 1874. 

WE are somewhat inclined to question whether it would not be better for 
the profession if such books as this were not published. They preserve the 
meaningless forms and unnecessary verbiage by which the practice of the law 
is encumbered, and which never rested on any more solid foundation than the 
fancy of some ‘‘ eminent pleader,’’ whose reputation has led his successors to 
suppose that much is good law which was merely bad taste, so that, like a 
flock of sheep after the bell-wether, they have continued for centuries to leap 
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over an imaginary obstacle. Many a lawyer daily repeats some cumbrous 
phrase which his knowledge of the law teaches him is absolutely without value, 
merely because he is afraid to take the risk of varying it. 
bly complaining, show unto your Honor your orators,”’ 
therefore,”’ 


Hence our ** Hum- 
and Forasmuch, 
and all the elaborate absurdities which we daily copy out of some 
foreign book, instead of adopting that concise simplicity of statement which ig 
the essence of good pleading. If law students would spend the time that they 
devote to copying forms in studying principles, they would, by the use of a 
little common-sense, easily invent forms far superior, in 
those which they now ‘+ ignorantly worship,”’ 
perpetuating bad ones. 


most Cases, to 
and make good models instead of 
In brief, a book of precedents contains nothing which 
a lawyer who understands his profession ought to need, and its use merely 
engenders a habit of not thinking for himself, but of adopting, without under. 
standing it, the thinking of others, and so injures the quality of his mind 
and his professional ability. 

We are aware, however, that a binshs of precedents is a great convenience, 
and even those who agree with us in theory will none the less buy it for use on 
those occasions when they want their thinking done for them, or must com- 
mit work to others whose thinking powers they cannot trust, which in the 
course of a large practice are sufficiently numerous to make such a vade mecum 
an almost necessary part of a lawyer’s library. 

‘* Oliver’s Precedents *’ is a work of such well-established reputation that 
any criticism of it would be superfluous. The present edition contains about 
two hundred pages of new matter, consisting mainly of new forms, which in 
some instances have received judicial approval, but whose authority in general 
is derived from the name of the pleader or their intrinsic merit. Some seventy 
pages are devoted to the Practice Act of Massachusetts, and consist in large 
measure of matter taken directly from the statute-book. Massachusetts 
practitioners will perhaps find this convenient; but, in a work intended for 
general circulation, we are inclined to doubt the propriety of giving so much 
space to the practice of a single state, more particularly as the pleader there is 
merely required to state the facts necessary to his case 
tainty and without unnecessary verbiage,”? which any man who pretends to 
practise law should know how to do. On the whole, however, the present 
editor has succeeded in his object, which was to make such additions to this 
well established work as would suit it to the demands of to-day. The volume 
is well printed and bound, and will doubtless command a ready sale. 


, ** with substantial cer- 


Commentaries on the Law of Agency. By Joseru Srory, LL.D. Eighth 

Edition, revised, with Additions. By N. St. Joun Green. 

Tue relation of principal and agent has become as common, and, must we 
not add, almost as permanent, as that of husband and wife. 

The affairs of mankind are now conducted to a large extent through the 
intervention of agencies. This is not only true of the great industries of the 
world, — manufacturing, mining, building, carrying, and producing, —in 
which the many are necessarily employed in working out the grand enterprises 
of the few ; but whether men buy or sell, borrow or lend, insure or are in- 
suréd, as well as sue or are sued, the negotiations are conducted, and the work 
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js done for them by a class of persons who are supposed to be peculiarly qual- 
ified to transact the particular business in hand. 

The extent to which commercial and business corporations of all sorts 
have been multiplied has also introduced many new and interesting questions, 
and has certainly elevated the law of agency into one of the most important 
branches in the science of jurisprudence. 

A treatise which shall present this more modern phase of the subject with 
any thing like thoroughness and system remains to be written. 

‘In saying this, we intend no disparagement to the valuable work of Mr. 
Justice Story, the eighth edition of which is now before us. 

The daily need of a good book on agency. as well as the estimation in 
which this particular work is held by the profession, cannot be better illus- 
trated than by the fact that another edition of it is again ca led for. 

But an eighth edition leaves very little to be added to what has been said 
before, either in the way of praise or censure. We take pleasure, however, in 
heartily commending the work of the present editor. Wherever his hand is 
seen, it is to a good purpose. The notes which Mr. Green has added are 
generally brief, but none the less valuable on that account. They are full of 
matter ; and his citations, so far as we have been able to verify them, are 
always to the point. The note which he has added to section 24 on attorneys- 
at-law, and that to section 453a, relating to the liability of a master to a 
servant for injuries received by the latter in the course of his employment, 
will not fail to attract attention as especially thorough and comprehensive. 

We wish, however, that his scissors, as an editor, had been employed to 
make some subtractions as well as additions. The book is loaded, to an unnec- 
essary if not wasteful extent, with full-length citations of opinions which are 
very familiar or easily accessible. In repeated instances, from six to twelve 
pages are consumed in this way, when the gist of the opinion could be as well 
stated in as many lines, and the remainder of the space more profitably em- 
ployed, — or omitted. Some of these quotations were inserted by the vener- 
able author ; but many more have been added by subsequent editors, whose 
work it would be no iconoclasm to disturb. 

We are also forced to notice some remarkable omissions. Under section 
119, where the effect of a bill of lading signed by the master for goods never 
received on board is discussed, we are treated at full length to the opinion of 
Jervis, C. J.,in Grant v. Norway, 2 Eng. Law & Eq. 337; but there is no refer- 
ence whatever to the two leading cases on that subject in our own courts, of 
Sears et al. v. Wingate, 3 Allen, 103, and Schr. Freeman vy. Buckingham, 18 
How. (U. 8S.) 182. Nowhere is there any reference to the important case of 
Sanborn v. Fireman’s Ins. Co., 16 Gray, 448, establishing the authority of an 
agent of an insurance company to make an oral contract of insurance ; nor to 
that of Lowell Five Cent Saving Bank v. Winchester, 8 Allen, 109, in which the 
law of special and limited agencies is stated by Bigelow, C. J., in an opinion 
which deserves to rank as a choice monograph on that subject. And in Mr. 
Green’s valuable note on attorneys, to which we have referred, the pertinent 
case of Bodartha v. Goodrich, 3 Gray, 505, as to the effect of an appearance 
by an unauthorized attorney, is apparently overlooked. But these omissions 
are certainly pardonable in an editor who, as we learn from his preface, has 
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enriched the work of his predecessors by the citation of ‘‘ more than four 
hundred additional cases.”’ 


Criminal Law R ports: being Reports of Cases determined in the Federal 
and State Courts of the United States, and in the Courts of England, 
Ireland, Canada, &e. With Notes by N. Sr. Jonny Green, formerly 
Lecturer on Criminal Law at the Dane Law School, Harvard University, 
and now Lecturer on Criminal Law at the School of Law of Boston Uni- 
versity. New York: Published by Hurd & Houghton. Cambridge; 
The Riverside Press. 1674. 

Wirn this volume Mr. Green inaugurates a series of criminal-law reports, 
in which, at the rate of one volume a year, he intends to present, as they are 
decided, all criminal cases of the least importance. The natural acuteness of 
his mind, and the attention which he has given to the study of criminal law, 
fit him admirably to edit such a series ; and the notes which hé appends to 
cases, in which he discusses the principles involved in the decisions and collates 
the authorities bearing on the subject, will give his reports a value as authority 
which will make them of great use to the profession. 

We have examined this volume with great interest. Aside from the intel- 
lectual pleasure which any one who has ever studied the criminal law must 
take in the clearly detined but nice distinctions in which it abounds, — distine- 
tions, too, which rest on a solid foundation of reason, and are not the mere 
quibbles which the laity are inclined to deem them,— there is a personal 
interest in the records of crime which every novel-reader or novel-writer 
recognizes. 

No romance can be more interesting than the report of Dr. Webster's 
trial. No writer of’stories ever invented a tale as strange as that of the Tich- 
borne claimant. Nothing can illustrate the infinite variety of human action 
better than the fact that, although the principles of criminal law are as well 
settled as any principles can be, cases enough, involving new applications of 
those principles, can be found in every year to make a volume as large as this 
first of Mr. Green’s. 

The importance of such a series of reports is obvious. Every year it is 
becoming more evident that no lawyer can master all branches of his profes- 
sion, and more practitioners are content to adopt some specialty. 


Fifty years 
ago Chancellor Kent said : 


‘* To attain a competent knowledge of the com- 
mon law in all its branches has now become a very serious undertaking, and 
it requires steady and lasting perseverence, in consequence of the number of 
books which beset and incumber the path of the student.’? Then there were 
about six hundred volumes of reports, including American and English; 
now the American reports alone fill nearly twenty-five hundred volumes. — It 
is clear, therefore, that the tendency to adopt specialties is not likely to decrease, 
and the demands of specialists must be recognized. We have already series of 
Patent Reports, of Bankruptcy Reports, and of Admiralty Reports. The crim- 
inal law is as distinct a branch of the profession as either of these, and its prac- 
titioners are quite as likely to appreciate the advantage of separate reports. 
We regret that this volume was received at so late a day that we are unable 
to discuss its merits at any great length. Mr. Green has collected in it a large 
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number of cases; and in itself, with his notes, it is quite a complete hand-book 
of criminal law. 

The arrangement of cases, however, seems perhaps susceptible of improve- 
ment. Indeed, we do not discover what principle Mr. Green has adopted in 
making up his volume. The decisions are not placed in chronological order, 
nor are those taken from the same volume, or the same state, kept together. 
To a certain extent, those bearing on the same subject are grouped, and this 
would, in our judgment, be much the most convenient arrangement ; but Mr. 
Green has not followed this consistently. This, however, is a defect which a 
good index makes of small practical consequence. 

The mechanical execution of the volume is admirable, and as a specimen 
of printing and binding it will compare favorably with the best American 
law-books. 


A Treatise upon the Law of Extradition, with the Conventions upon the Sub- 
ject existing between England and Foreign Nations, and the Cases decided 
thereon. By Epwarp CLarkE, of Lincoln’s Inn, Barrister at law, and late 
Tancred Student. Second Edition. London: Stevens & Haynes. 1574. 


Tue learned author of this work, having been engaged as counsel in several 
of the recent cases of extradition in England, was led to give special attention 
to the subject, and has embodied the result of his studies in the present con- 
venient and concise review of the history of the law in different countries, and 
of the decided cases. The law, as at present enforced by treaty, is of very 


recent origin, though the history of the Roman Empire affords instances of 
the demand for and surrender of fugitive offenders, always political, and 
though attempts were made in early times in England, France, and other 
countries of Europe, to establish the practice on the ground of international 
comity. The modern law has its origin in the provisions in the Constitution 
and laws of the United States for the rendition of fugitives. In 1794, the 
first treaty referring specially to the subject was made between Great Britain 
and the United States, providing for the surrender of persons charged with 
murder or forgery only. This treaty, however, expired by limitation in twelve 
years; and none other relating to the subject was thereafter made till the 
Ashburton treaty of 1542, which is now in force, and has been supplemented 
by acts of Congress and of Parliament. Under this treaty the list of offences 
is extended to include, besides those mentioned, assault with intent to commit 
murder, piracy, arson, robbery, and utterance of forged paper. We learn, by 
a note on page 46, that in 1859 the United States proposed to Great Britain 
to amend the treaty, by adding to it the offences of coining, uttering false 
money, and embezzlement, and that Great Britain assented thereto; but that 
our government then desired to limit embezzlement to that of public moneys, 
and that from the disagreement on this point, and some others, the negotia- 
tions were abandoned. It is very much to be regretted that these amend- 
ments, as originally contemplated, were not made. We should advocate also 
the addition to the list of fraudulent bankruptey, which is found in the 
treaties of most European nations. We have referred particularly to the 
treaties between Great Britain and the United States ; but it is to be under- 
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stood that the work before us presents, with more or less fullness, the provi- 
sions of the existing treaties on the subject between all nations. 

In administering treaties and statutes so new, and so constantly changing, 
there is not unnaturally some conflict in the decisions; but Mr. Clarke’s work 
bears evidence to the general intent, on the part of governments and magis- 
trates in all the principal countries, to give full faith to the treaty obligations, 
and to decide each case strictly on the law, as well as to the general uniformity 
of the adjudications. No extradition cases, perhaps, excited more attention 
and censure in this country, at the time, than those decided by the Canadian 
courts during our late war ; of which the proceedings against the St. Albans’ 
raiders were the most famous. In all of these, the courts refused to give up 
the fugitives, on the ground that their acts were hostile expeditions, authorized 
by the Confederate States, and carried out by commissioned officers, and so 
not within the provisions of the treaty. Yet, it seems to us, upon a careful 
review, as we were in fact impressed at the time, that these decisions were 
right; and we doubt very much whether, if the raiders had been given up, 
our own courts would have convicted them of robbery and murder, any more 
than they would have convicted the prisoners from Lee’s army in Pennsyl- 
vanla. 

In reference to the practice under the extradition act, we may remark, that 
Judge Lowell has recently held, in the case of Peter Kelley, in the United 
States Circuit Court, that the warrant of the court for the arrest of the fugi- 
tive may and should issue before the executive mandate, which is the reverse 
of the practice as established by Judge Nelson in the Second Circuit. In 
Judge Lowell's learned opinion, he cites with commendation this treatise of 
Mr. Clarke. 


The New York Supreme Court Reports, Cases determined in the Supreme 

Court of New York from November, 1873, to March, 1874. Edited by 
Isaac Grant Tuompson and Rosiey D. Coox. Vol. Il. Albany: 
John D. Parsons, Jr., Publisher. 1874. 


The same, from March, 1874, to June, 1874. Vol. III. 


IN noticing the first volume of this series, —8 American Law Review, 599, — 
we took occasion to express our gratitude to the editors, and our sense of the 
thoroughness and value of their work. A substantial recognition of the ser- 
vices of a man, who taking the New York reports where they were a year or 
so ago, has thus elevated and cleansed them, should be accorded by the pro- 
fession who reap the benefit of his labor. ‘+ Blessed is he who, passing through 
the valley of Baca, maketh it a well.’? We find in these reports, simply as 
reports, much to praise and little to condemn ; but in comparison with their 
predecessors, they are much more praiseworthy. The well meant but badly 
directed efforts of the Bar Association of New York would seem to be entirely 
supplanted, as far at least as the reports of this court are concerned, by the 
good judgment, promptness, and executive ability of the editors of this series, 
which, in the volumes before us, brings to the profession the cases down to 
June, 1874, and by that token probably contains later adjudications than are 
to be found in any other reports in the United States. 


We 
to revie 
of inte 


A Tre 
Edi 
We 

printec 

appeal 

It oug 

tain t) 

and thi 

an ad 
crease 
we re; 
wrouy 

a mo 

peare 
It 

For t 

subje 

and s 

T 
tions 
matt 
ciall 


| 
debt 
fou 
The 
car 
edit 
Th 
Th 
Th 
La 
Pi 
Tl 
TI 
T 
T 
1 
T 
7 


BOOK NOTICES. 143 


We regret that we received these books at so late an hour as to be unable 
to review the reported cases, among which a casual examination shows many 
of interest and importance. 


A Treatise on the Law of Trusts and Trustees. By J. W. Perry. Second 

Edition. Boston: Little, Brown, & Co. 1874. 

We welcome a new edition of Perry on Trusts. The first edition was 
printed in 1872, in one volume of nine hundred and thirty-eight pages : it 
appears now in two volumes, with the total addition of several hundred pages. 
It ought, however, to be said that this growth in bulk is mainly owing to cer- 
tain typographical changes ; the size of the printed part of the page is reduced, 
and the spacing is more liberal ; the advantages which are thus gained involve 
an addition of nearly one-fourth to the number of pages, and of course in- 
crease the cost of the work in a still larger proportion. For our own part, 
we regret this change. Similar transformations, as we remember, have been 
wrought upon other works where the first edition, in a single volume, was 
a model of compact book-making, but all its worth in this particular disap- 
peared in the second edition. 

It is not necessary to restate the merits of Mr. Perry’s excellent treatise. 
For the American practitioner it is distinctly the most valuable book on the 
subject. The author had especially in view the wants of the practising lawyer, 
and states it as his purpose to cite a// the cases. 

The changes in this edition consist, so far as we have observed, in addi- 
tions. The newer cases, and also considerable fresh contributions of original 
matter are found in the notes, while large additions are made to the text, espe- 
cially in the twentieth chapter ; thirty-three new sections and as many pages 
are added here, on the subject of ‘+ Trusts under deeds to secure particular 
debts, and under power of sale mortgages.’’ Important additions will also be 
found under the heads of ‘+ Implied,’’ Resulting,”’ ** Constructive,’’ and 
“Executory Trusts,’’ Perpetuities,”’ ‘* Trustees for Sale,’’ and elsewhere. 
The whole work gives evidence of a continuance of that same research and 
care, clear-headed, intelligent, and honest, which gave this book in its first 
edition an enviable fame. 


The Canadian Monthly and National Review. Toronto. 

The Forum, Law Review. Baltimore, Md. 

The Monthly Western Jurist. Bloomington, Ill. 

La Revue Critique de Legislation et de Jurisprudence du Canada. Montreal. 
Pittsburgh Legal Journal. Pittsburgh, Pa. 

The Central Law Journal. St. Louis, Mo. 

The Law Times. London, Eng. 

The Albany Law Journal, Albany, N. Y. 

The Publishers’ Weekly.* New York, N. Y. 


The Law Magazine and Review. London, Eng. 


The Chicago Legal News, Chicago, Ill. 
The American Law Times and Reports. New York, N. 
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Legal Gazette. Philadelphia, Pa. 
The Legal Intelligencer. Philadelphia, Pa. 
The New York Medical Journal. New York, N.Y. 


Pacific Law Reporter. San Francisco, Cal. 


The National Bankruptcy Register Reports. New York, N. Y. 
The Solicitors’ Journal and Reporter. London, Eng. 


The Internal Revenue Record and Customs Journal. New York, N. Y. 
The Legal Chronicle. Pottsville, Pa. 

The American Law Register. Philadelphia, Pa. 

The Lower Canada Jurist. Montreal. 

The American Law Record. Cincinnati, Ohio. 

The Canada Law Journal. Toronto. 


Washington Law Reporter. Washington, D. C. 
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UNITED STATES. 


THE AMENDMENT TO THE Bankrupt Act. — Bearing in mind the objects 
of all bankrupt legislation, it is difficult to understand on what theory this 
amendment was framed. Those who are familiar with the history of the 
subject will remember that the first English bankrupt acts were passed solely 
for the benefit of creditors, in order*to protect them against fraudulent 
debtors, and that this has always been the purpose of the involuntary system, 
as appears from the acts which are made acts of bankruptcy. It was more 
than a century later that the relief of the honest debtor from the pressure of 
debt received the attention of Parliament and became an object of legislation, 
The insolvent laws, passed to effect that object, are the parents cf the volun- 
tary provisions in our present law, the aim of which is, briefly, to prevent 
fraud, to secure an equal division of the debtor’s property among his creditors, 
and to encourage an honest debtor to make such a division by giving him a 
release from his debts if he does. The Bankrupt Act, as it stood, was well 
devised to effect these purposes, and the crying evils of the system were the 
delay and expense attending proceedings under it. The amendment does 
much to destroy the efficacy of the law, and little or nothing to remedy the 
evils of which the country complained. We could well believe it an act drawn 
by the attorneys of a bankrupt to defeat his creditors. 

The efficacy of the involuntary system as a weapon to prevent fraud 
depends of course on the ease and speed with which it can be set in motion. 
Formerly a single creditor on the spot, and having knowledge of fraud, could 
with reasonable quickness procure an adjudication. Now, his knowledge 
must be communicated to at least one-quarter of all the creditors, who may be 
scattered all over the country, and who well may be strangers to him and un- 
willing to act upon his statements, or who may have secured preferences or 
made attachments which it is the object of the bankrupt law to avoid; and he 
must procure them to join with him before he can take the first step by filing 
his petition. If, then, the fraudulent debtor, desiring delay, chooses to deny 
that the necessary creditors in number and amount have joined, and files 
schedules including the names of persons whose demands are fictitious, he at 
least insures delay, and may make it impossible for the creditor to secure the 
assent of the necessary portion without first establishing that the pretended 
creditors are not really such,—a process which may be subject to almost 
interminable delay. 

If he chooses to make a preference, the assignee must prove that the 
creditor preferred knew it was a preference ; it is no longer enough to prove 
that he ought to have known it. Nor does the creditor so preferred, if that 
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knowledge and even if actual fraud on his part are proved, lose more than 
half his debt. These provisions in aid of fraud are not enough ; for the pre- 
ferred creditor need only delay the proceedings two months to secure his 
preference ; and the act furnishes him abundant means for so doing. 

A discrimination, seemingly entirely without good reason, is made against 
those who become bankrupt by voluntary petition, who are required to pay 
thirty per cent of their debts, or else secure the assent of a certain portion of 
their creditors before they can obtain a discharge ; while the involuntary 
bankrupt obtains his without paying a cent or obtaining the consent of a 
single creditor. Such a provision is certainly intended entirely to suppress 
voluntary bankrupts. The whole result of these provisions must be to en- 
courage fraud and preference, and to delay honest men in attempting to 
collect their debts. 

That provision which enables a majority of creditors to compel the assent 
of a minority to a composition is of doubtful constitutionality ; and the 
question whether Congress can enact such a law has been certified up to the 
District Court of Massachusetts. 

The questions arising out of the provision which makes retroactive the 
amendment requiring a certain portion of the creditors to join in the petition 
have already been considered ; and it has been decided that all involuntary 
petitions filed since December 1, 1873, on which no adjudication has been 
had, must be amended, by joining the necessary number of creditors as peti- 
tioners, and alleging in the petition that they constitute the portion required 
by the law. This has been held in the District of Massachusetts by Lowe tt, 
J., and in the Northern District of Illinois by BLopGert, J. In re Joliet Iron 
and Steel Co.,2 & 3 N. B. R. 60; In re Scammon, Ibid. 67. Where there 
has been an adjudication, no amendment is necessary. In re Raffauf, Ibid. 
69; In re Angell, Ibid. 73. In the Southern District of New York it has 
been decided, where an adjudication was ordered in March, and a memorandum 
of the order, signed with the judge’s initials, made on the petition at the time, 
but by oversight no formal order was entered before the passage of the new 
law, that an amendment was necessary. In re Hill, Ibid. 133. 

We have not space enough to discuss in detail the provisions of the amend- 
ment ; but we regret to record another illustration of the entire disregard of 
the wishes and needs of the community for which the last session of Congress 
was so conspicuous. It is fair to add that an attempt is made to reduce the 
expenses by a somewhat ineffective and obscure clause at the end of the act. 


Tue Revisep Statutes. — It may not be generally known that the whole 
body of the laws of the United States now in force is contained in one volume 
of about one thousand pages, of which an edition of forty copies was printed 
by order of Congress during the latter part of the last session, and that these 
forty copies are literally all the sources from which the people of this country 
can know under what laws they at present live, and for an ignorance of which 
no court can excuse them. It may be that a merchant may desire to know 
what his obligations and duties are with regard to his latest importation ; he 
acts at his peril ; Jayne and Sanborn, under some other name, may seize his 
books and blacken his reputation for their own profit, unless he or the astute 
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counsel he employs can obtain access to one of the sacred forty. To the cur. 
ous in the history of book-making these forty voluines stand as a new revela. 
tion ; for when Congress passed the act of revision to be engrossed, it was 
discovered that, with all the engrossing clerks at their command, the mere 
act of engrossing would occupy a number of months, and the parchment laws 
would fill a moderately large room, giving, it will readily be seen, an extended 
invitation to fraud or mistake, so that, for expedition and security also, it was 
thought wisest to have the act printed, and not engrossed. The Congressional 
printer was summoned ; and he said that, if he should put the whole force of his 
establishment on the work, he thought he could do it in five days. He was 
told to proceed; and in three days from the time the copy was given him he 
produced — composed, corrected, printed, and bound — the edition of forty 
copies, one of which, being signed as a law by the proper officer in each 
house and approved by the President, was deposited in ihe archives of govern. 
ment in the office of the Secretary of State. The finished product may well 
challenge the world. We understand that a large edition, containing an index 
and marginal annotations, will soon be printed. 


CONNECTICUT. 


Unitep States Crrcurt Court. April Term, 1874. Wooprvrr and 
SHipMAN, JJ. William C. Boon v. Etna Insurance Co. — This was an action 
tried to the court on a policy of fire insurance on a house in Missouri, burned 
during the war, in consequence of the accidental spread of a fire, set by order 
of the commandant of the United States military forees for the purpose of 
consuming a magazine of ammunition, to prevent it from coming into the pos- 
session of the Confederate troops, who were about entering the town. The 
defence was that the loss occurred ‘* by means of a military or usurped power.” 
The court held that this phrase in policies is equivalent to ‘‘ military and 
usurped,’’ and does not apply where the loss is due to a lawful act of the law- 
ful military authorities, and therefore gave judgment for the plaintiff. 


Unitep States DistrictCourt. August Term. Sxipman, J. Alfred 
Todd etal., Assignees v. James M. Townsend. — In this case the court, on a bill 
in equity by assignees in bankruptcy, set aside a mortgage which was given in 
good faith, but so drawn as to be voidable by the bankrupt’s creditors for con- 
structive fraud ; holding that the assignees in bankruptcy had all the rights, 
in this respect, of attaching creditors. 


THREE new judges of the Superior Court were elected by the recent General 
Assembly : Sidney B. Beardsley, of Bridgeport ; Roland Hitchcock, of Win- 
sted ; and Earl Martin, of Killingly. 


A NEw prize of $100 a year has been founded in the Yale Law School by 
Hon. J. M. Townsend, of East Haven, Ct., to be annually awarded to the best 
speaker at the Law School Commencement. 
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Neeiicence. Higuway.— Supreme Court or Errors. Baldwin v. 
Greenwood Turnpike Co. — The plaintiff’s horse, driven by his servant in his 
carriage along a public highway, in the exercise of ordinary care, became 
frightened by the breaking of the carriage, in consequence of a defect for 
which no negligence was attributable to the plaintiff, and ran furiously, throw- 
ing out the driver, soon after which he left the highway and passed over pri- 
yate property to and upon a turnpike road, where, still running furiously, he 
fell over the side of a bridge, by reason ‘of a defect in the railing, and was 
injured, such defect being attributable to the negligence of the turnpike com- 
pany. /edd, that the turnpike company was liable for the injury, and that a 
traveller is not responsible for a secret defect in his carriage or harness, where 
there has been no want of ordinary care on his part in relation to it. In har- 
mony with this decision is Hunt v. Pownal, 9 Vt. 411 ; but Davis v. Dudley, 
4 Allen, 557, Moore v. Abbott, 32 Me. 46, and Moulton y. Sanford, 51 id. 127, are 
authorities to the contrary. — Albany Law Journal. 


ILLINOIS. 


RemMovaL oF Suir State TO Unitep States Court. — UNITED 
States Circuit Court, SourHern District. The People v. The Chicago 
and Alton Railroad Co. — On the 15th of June last an opinion was delivered in 
this case, — which was heard and decided by Davis, DkuMMonD, and TREAT, 
JJ., — to the effect that under the act of Congress of April 20, 1871, passed to 
carry out the provisions of the fourteenth amendment, a circuit court of the 
United States had no jurisdiction of a petition to remove to that court a pros- 
ecution for a penalty begun by a state in its own courts, against a railroad 
company, its own citizens, although the act of the state legislature imposing 
the penalty impaired the obligation of a contract, and might, therefore, de- 
prive the company of rights, privileges, and immunities granted by the Consti- 
tution. 


Breacu OF Promise. — Donnerschlog v. Behrens. — Amelia Donnerschlog 
brought suit against Augustus Behrens, who had promised to marry her, but 
fuiled to keep his word. The plaintiff set her damages at two hundred dollars. 
The suit came to trial before Mr. Justice BaNyon; and Behrens, not denying 
the principal facts alleged against him. excused himself by saying that the plain- 
tiff insisted, as a condition of the marriage, that her mother should keep house 
for the young couple, and this defendant could not consent to. ‘+ I told her,”’ 
said he, ** that I loved her deeply, and was ready to marry her, but did not 
wish to marry her mother also, who was a woman of lordly and unpleasant 
habits, and insisted on feeding me too much on cabbage, a vegetable I always 
disliked.’? Mr. Justice BANyon said, ‘* Which would you rather do, — marry 
the lady and take her mother to live with you, or pay two hundred dollars?” 
Defendant answered, ‘+ 1 will pay two hundred dollars.” Judgment was then 
delivered by the court: ** Allow me to shake hands with you. I envy your 
firmness. There was a period in the life of this court, Mr. Behrens, when it 
was in circumstances somewhat similar to your own. If it had had the moral 
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courage which you possess, it would have saved about twenty-five years of 
misery and unhappiness. 

‘** The alternative was presented to this court whether it would marry a 
young lady and her motner, or whether it pay one hundred and twenty-five 
dollars in gold. The court was poor at that time. It was earning an unsat- 
isfactory living at the restaurant business. It yielded. It took the young 
woman and mother-in-law, and kept the one hundred and twenty-five dollars, 
For a quarter of a century this court has regretted its hasty action. It is glad 
to meet a man who cherishes happiness more than he does money. The order 
of the court is, that ‘ the defendant stand discharged, and that the complainant, 
who has been trying to bring a man into slavery to a mother-in-law, be fined 
ten dollars and costs.’ ”’ 


EXAMINATION FOR ADMISSION TO THE BAR. — The judges of the Supreme 
Court of Illinvis have been presiding at‘an examination of students for admis- 
sion to the bar, and Mrs. Bradwell has published a pamphlet in which the 
questions and answers are reported. Some of the answers are not una- 
musing. 

Q. The question is, taking a general view, whether a wager, at common 
law is lawful. 
. All the Class, in Chorus. Tt is not lawful. 
. Out of what do incorporeal hereditaments issue ? 
. Out of rents and profits. 
Suppose a man should die seised of an estate, and leave no one to inherit 


. Yes, sir. 
. When is it acquired by forfeiture? 

A. It is acquired by forfeiture when the party owning the land owes some- 
thing to another. 

Q. Would an estate for a thousand years be a freehold or less than a free- 
hold? 

A. You cannot give an estate for one thousand years ; nine hundred and 
ninety-nine years you may give, and that would be less than a freehold. 

Q. How are corporations dissolved ? 

A. They were dissolved in various ways : sometimes by their own limitation, 
sometimes by the death of a party, sometimes by act of Parliament, and some- 
times by the happening of events, I believe. They were dissolved also by the 
termination of the event by which they were created. 

. Would there be no means by which they could be estopped? 
. Yes, sir. 

. They could be estopped by quo warranto and scire facias. 

. What is the general issue in an action of debt on a specialty? 
. Not guilty. 

. Non est factum. 

Mr. Wheeler. 1s that the general issue in debt? 

A. I think it as near as you can get at it. 

Q. How does Blackstone describe the matter of the responsibility of a min- 
ister to the House of Commons, and the necessity of the removal of a ministry 
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and the election of a new Parliament in case there is a conflict between the 
House of Commons and the king? 

A. When an act has passed through Parliament it is supposed to have 
received the assent of the reigning sovereign. When it is not assented to in 
this manner, it causes a dissolution. 

Q. How many courts of record are described as existing in England? 

A, At first there was only one court in the feudary ; then, afterwards, there 
were several courts, — the Courts of Chancery, Assize, and Courts of Quarter 
Sessions. 

«@ What are known as the four superior courts? 

A. The Court of Exchequer, the Court of Assize, the Court of Appeals, and 
the Court of Chancery. 

Q. Can you state what they are, Mr. Randall? 

A. I do not believe I can. There are nine different courts. 

Q. I asked for the four superior courts. 

A. Nisi Prius, I think, is one, the Court of Common Law, Court of Criminal 
Law, and Court of Chancery. 

A. The Courts of Assize, Nisi Prius, Ecclesiastical, and Chancery. 

Q. What is tne name of an intermediate court between the King’s Bench, 
Common Pleas, or either of the superior courts, to the House of Lords? 

A. I think the Courts of Exchequer and Nisi Prius. 

Q. Is the Constitution of England written? 

A. It is unwritten. 

Q. How is it determined? 

A. It is determined by the king. 


KENTUCKY. 


Laws, Not Men. — Cuarcr or McManama, J., TO THE Granp JURY 
or Owenx County. — It would seem that the cause of law and order is not 
without an apologist and defender in this state, and we trast that Judge 
McManama may convince his fellow-citizens that law is above politics. He is 
certainly a man of courage and firmness, if we may judge from his address to 
the Grand Jury of Owen County at their recent session to investigate the 
disturbances of the public peace in that county, in which he said : — 


Gentlemen of the Grand Jury, — It is perhaps the first time in the history of Owen 
County when citizens have ever sat in the court, when there was not a single man that 
had not concealed deadly weapons upon his person. You have been summoned here 
to-day on important business, — business that affects the people of the whole state, 
and particularly your own county. It has been heralded throughout this and other 
commonwealths in the Union that Owen County is in a state of imsurrection ; that the 
law in your midst is disregarded ; that human life is insecure, and the courts and 
their officers set at defiance and held in utter contempt. Now, sirs, may I ask ‘you, 
as the grand inquest of the county, is this true, and if it be, how long will you allow 
this state of affairs toremain? May I venture to express the hope that you, as one 
of the co-ordinate branches of the court, will do what is expected of you by the good 
people of Owen County; that you will rise above all personal considerations and 
manfully discharge that high trust the laws of your state impose upon you! No 
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sixteen gentlemen ever had a higher, more exalted position than you occupy to-day 
as the grand inquest of your county. That the good people everywhere, with hope 
and high expectations, are looking to you and your conduct in the discharge of your 
duty with feelings of pleasure and delight, is a fact of which 1 need not remind you, 
Offenders can only be brought to punishment through the action of this grand jury, 
You are the propelling power; you are the source from which the people can only 
expect protection ; and I now warn you that unless you have come for the purpose of 
faithfully, diligently, and impartially discharging your duty, better by far you had 
remained at home. I have been a member of the bar sixteen years, and have 
never seen the grand jury impanelled in your county when the hotel and saioon- 
keepers did not send to them whiskey and cigars. This is indeed humiliating; yet 
there is no purer truth chan this record in the Book of books. Not intending wan- 
tonly to wound the feelings of any of your predecessors, it is to them a burning 
shame, and, to say the least of it, disreputable to the fair name of Kentucky courts. 
Tam but one man, and can do only work with the facts which you furnish me ; but if 
any gentleman expects favors or considerations ap rt froma ft. thfal, honest discharge 
of my duties, let him or them now, and during my official life, be at once undeceived. 
Law-breakers and maletactors are no associates of mine, and never receive an official 
smile. While 1 do not propose to step aside from the line of duty, Ido intend to 
catch and hold to the utmost rigor of the law every one who does not respect, as the 
chief rule of human conduct, that law in all its iruth, and without which you have 
no society, no protection. I am informed (and being so informed I deem it a duty 
to state it to you) that nearly a year ago a poor, defenceless boy was shot and killed 
on the streets of Monterey, in this county, and for which killing the party was duly 
and regularly indicted for murder by a grand jury of your county. The party so 
charged at once fled the country, and remained in exile tili but two days since, wiien 
he returned to the town, armed with deadly weapons, and remained for hours within 
a stone’s throw of this temple of justice, and was permitted by the sheriff of your county, 
wlio had in his possession a bene. warrant for murder issued on that indictment against 
him, to walk or ride out of town free as the man against whom the breath of sus- 
picion had never rested ; that while said offender was so in your county seat, he, the 
sheriff, was shown the man, and was told he it was for whom they had a bench war- 
rant tor murder, to which your sheritf replied, “I do not want to see him,” or, 
“T have no business with him,” or words of similar import ; and to-day the oftender is 
running at large, tree as any of you. Now, sirs, | invite your attention to the sheriff 
and his conduct; and if the facts be as stated, and if the Owen-County grand jury 
won't indict him, I will bring here from another county a grand jury that will, for I 
say to you in all seriousness and candor, this state of things shall no longer exist in 
Owen County. Precept after precept issuing from this court, and by the sheriff and 
his deputies and other ministerial officers are returned “not found.” Such conduct 
will not be tolerated by this court. I intend that all ministerial officers of this court 
shall do their duty; and if they don’t, let them bear, as they shall, the consequences 
resulting from their own dereliction of duty. I know that all the calamities with 
which you are now contending are the legitimate results of inefficient ofticers. I will 
seek the favor of no community at the sacrifice of my official position. It is an 
honorable one; and it shall never be disregarded or neglected while I am in its pos- 
session, if I have the ability to prevent it. 

Gentlemen, you owe it to yourselves, your wives and children, your homes, and 
the lives and homes of your people, and more still are you adjured by every obliga- 
tion that each of you have this day taken, to bring to justice every offender and 
violator of the law. Proud as the people of Owen County are, it is a burning shame 
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that you are afraid to express your condemnation of outrages perpetrated in your 
county. During the past twelve months human life has been taken in the streets of 
Owenton and in other parts of our county, and the people are too apprehensive of 
danger to condemn or applaud. Both state and federal troops have been sent in 
upon you to preserve order, and give security to the lives of your citizens; and, so far 
as I am apprised, their conduct has met the approval of the good people. They 
have behaved well, and are entitled to your best favors. 

I will not instruct you in detail, but will defer that till you meet together on the 
24th inst.; but, gentlemen, as one who has an interest in you, as one who is deter- 
mined, so far as he has power, to enforce the law fairly, impartially, yet vigorously, 
let me request you, in the name of law, human and divine, to discharge your whole 
duty. For such conduct your people honor and respect you, your families and the 
families of your neighbors will applaud, and the smiles of another, and, more than 
this, a higher court, will afford you much comfort when earth gives you up, and a 
holier and better home is provided for you by the Great Ruler of the Universe. 

The court will be sustained in its action by a guard of state troops. 


LIABILITY OF AN Express ComPpANY FOR MONEY INTRUSTED TO IT FOR 
TRANSPORTATION. — Bank of Kentucky v. Adams Express Co. — Two legal 
propositions have seemed hitherto pretty well established : — 

Ist. That, although a common carrier may cancel his liability by special 
agreement, yet the burden of proof is upon him to show that the shipper 
of goods actually understood and assented to the agreement. New Jersey 
Steam Navigation Co. v. Merchants’ Bank, 6 Howard, 344 ; Hollister v. Knowlan, 
19 Wend., 234; Verner v. Sweitzer, 32 Penn., 208; Buckland v. Adams Ex- 
press Co., 97 Mass., 124. 

2d. That, although express companies have no authority or control over 
the servants of such railway or steamboat lines as they may employ in the 
transportation of the merchandise confided to them, yet express companies 
are common carriers, and are therefore responsible for the negligence of the 
transporting lines as for the acts of their agents. Sweet v. Barney, 23 N. Y. 
335 ; Hooper v. Wells, Fargo § Co., 27 Cal. 11; Buckland vy. Adams Ex- 
press Co., 97 Mass. 124. 

Mr. Justice BALLARD, however, has given an opinion which seems to con- 
flict with these authorities, and which, if it should prevail, would considerably 
change the relations of express companies to the public. He says: — 


On a former day there were in this case a verdict and judgment for the defend- 
ant. At the trial the counsel for the plaintiff took several exceptions to the rulings 
of the court and charge to the jury, and they have now moved for a new trial, 
assigning for cause that the court erred in refusing to give the instructions asked 
by them, and in giving the instructions which were given. 

The learned counsel have submitted no argument on their motion. They stand 
on the argument made, and the authorities cited at the trial. 

As both that argument and those authorities received, at the time, the fullest con- 
sideration, I think I would be justified in overruling the motion without adding to 
what was then said; but as the opinion then expressed by me on the main point in 
the case is apparently opposed to several respectable authorities, and is supposed to 
present a new and important question, I feel that I ought not to allow this opportu- 
nity to pass without attempting a vindication of an opinion, the correctness of which 
has been confirmed by subsequent reflection. 
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The facts in the case are substantially as follows: The Southern Express Com. 
pany and the Adams Express Company are engaged each in the business of carry. 
ing money and other articles from one part of the country to another for hire, at the 
request of any one who offers such articles to them for carriage. They do not use 
in their business any vehicles of their own, except such as are required to transport 
the articles intrusted to them, to and from railroad depots, and to and from steam- 
boat landings. ‘They use railroads, steamboats, and the other public conveyances of 
the country. These conveyances are not subject to their control, but are governed 
entirely by the companies and persons to whom they belong. The packages in- 
trusted to them are at all times, while on these public conveyances, in the care of 
one of their own messengers or agents. These companies are engaged in carrying 
by the railroads through Louisiana and Mississippi to Humboldt, Tenn, and thence 
over the Louisville and Nashville Railroad to Louisville, Ky., under a contract by 
which they divide the compensation in proportion to the distance the article is trans- 
ported by the respective companies. Between Humboldt, Tenn., and Louisville, 
Ky., both companies employ the same messenger; but this messenger south of the 
northern boundary of the State of Tennessee is subject entirely to the orders of 
the Southern Express Company, and north of that boundary is subject entirely to 
the orders of the Adams Express Company. 

These express companies are in the habit of charging one price when they under- 
take to insure the safe delivery of the articles intrusted to them,—that is, when 
they do not modify their ordinary responsibility as common carriers, — and of charg- 
ing another and lower price when their responsibility is limited. The Louisiana Na- 
tional Bank was aware of these regulations, and had in its possession printed blank 
receipts, or bills of lading, showing in the body the conditions and exceptions upon 
which the companies would undertake to carry at the lower rate, and in the margin 
the printed blank for the rate at which they would insure. Having received a letter 
from the plaintiff directing the forwarding by express of the sum of $13,528.15, the 
bank, by its teller, filled the blanks in that part of the bill of lading which contained 
the conditions and exceptions, and presented it to the Southern Express Company 
for its signature, and delivered the package of money addressed to the plaintiff with- 
out stating who was the owner. The bill of lading was signed and redelivered to 
the teller of the Louisiana National Bank, and forwarded by him to the plaintiff 
at Louisville. It does not appear that the receipt was read at the time of its 
delivery, or that the attention of the officers of the Louisiana National Bank was 
called specially to the exceptions contained in it ; but, as before stated, the bank was 
aware of these exceptions and of the stipulations for the lesser rate of compensation. 

This package was carried by the Southern Express Company from New Orleans 
to Humboldt, Tenn., and there delivered to the joint messenger of the Southern and 
Adams Express Companies. While it was in the custody of this messenger between 
Humboldt and the northern line of the State of Tennessee, the car in which the 
package was contained was precipitated through a trestle-work on the line of the 
Louisville and Nashville Railroad, at or near Budd’s Creek, and the car and package 
were destroyed by fire. This was caused by the fallen locomotive, without any 
fault or neglect on the part of the messenger who had charge of the package. 

So much of the receipt as is material to the present controversy is as follows: — 


“Sournern Express Company, 


Express Forwarders. 
“No. 2. — $13,528.15. 


Jury 26, 1869. 
“ Received from the Louisiana National Bank one package, sealed, and said to 


contain $13,528.15, addressed ‘ Bank of Kentucky, Louisville, Kentucky.’ ” 
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“ Upon the special acceptance and agreement that this company is to forward the 
same to its agent nearest or most convenient to destination only, and there deliver 
the same to other parties to complete the transaction, such delivery to terminate all 
liability of this company for such damage; and also that this company are not to be 
liable in any manner or to any extent for any loss or damage . . . of such package 
or of its contents . . . occasioned . . . by fire or steam. The shipper and owner 
hereby severally agree that all the stipulations and conditions in this receipt con- 
tained shall extend to and inure to the benefit of each and every company or person, 
to whom the Southern Express Company may intrust or deliver the above-described 
property for transportation, and shall define and limit the liability therefor of such 
other company or person.” 


Upon these facts the court charged the jury : — 

First, That the Southern Express Company and the Adams Express Company 
are common carriers. 

Second, That the Adams Express Company is liable for the loss of packages 
delivered to the joint messenger of the two companies at Humboldt, Tenn., although 
the loss occur south of the southern boundary of the State of Tennessee. 

Third, That if the jury believe the facts above detailed in relation to the execu- 
tion of the receipt, then it, thus signed and delivered, constitutes the contract, and 
all the exceptions in it are a part of the contract, no matter whether each or all of 
them were known to the Louisiana National Bank or not; and the plaintiff is bound 
by this contract, whether it expressly authorized the Louisiana National Bank to 
mike it or not. 

Fourth, If the bill of lading contained no exception, it is clear that the defendant 
would not be excused because the accident occurred without its fault. It would be 
the insurer, and therefore accountable. But the bill of lading among other excep- 
tions contained this : “ That the company are not to be liable in any manner or to any 
extent for any loss or damage... of such package or its contents .. . occa- 
sioned . . . by fire.” 

Now, if you believe .that the package was destroyed by fire, as above indicated, 
without any fault or neglect on behalf of the messenger, or the defendant, the defend- 
ant has brought itself within the terms of the exception, and it is not liable. It is 
not material to inquire whether the accident resulted from the want of care or from 
the negligence of the Louisville and Nashville Railroad and its agents or not, since 
the uncontroverted testimony shows that the car and train in which the messenger of 
the Adams Express Company was transporting the package belonged to the Louis- 
ville and Nashville Railroad Company, and were exclusively subject to its control and 
orders. A common carrier who has not limited his responsibility is undoubtedly 
responsible for losses, whether occurring on vehicles controlled by himself exclusively 
or belonging to and controlled by others, because he is an insurer for the safe deliv- 
ery of the article which he has agreed to carry ; but, when he has limited his liability 
so as to make himself responsible for ordinary care only, and the shipper, to recover 
against him, is obliged to aver and prove negligence, it must be his negligence or the 
negligence of his agents, and not the negligence of persons over whom he has no 
control, 

“If in his employment he uses the vehicles of others, over which he has no con- 
trol, and uses reasonable care, — that is, such care as ordinarily prudent persons 
engaged in like business use in selecting the vehicles, and if the loss arises from a 
cause against which he has stipulated with the shipper, — he shall not be liable for 
the same unless it arises from his want of care, or the want of care of his employés. 

“ Without, therefore, deciding whether or not the evidence adduced in the case 
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tends to establish any want of reasonable or ordinary care on the part of the Louis. 
ville and Nashville RailroadCompany, I instruct you that such evidence is irrelevant 
and incompetent, and that you should disregard it, — that is, give no more effect to 
it than if it had not been adduced.” 

The first and second instructions were not excepted to, but the third and fourth 
were. At the trial the plaintiff insisted that it was not bound by the terms of the 
receipt, because it was not shown that the attention of the Louisiana National Bank 
was called to them at the time, or that it expressly assented to them, but I am of 
opinion that there was no error in this portion of the charge. The Louisiana National 
Bank was aware that the receipt contained some exceptions and conditions. It 
accepted the receipt without remonstrance or objection, and both authority and 
reason demonstrate that the receipt must under these circumstances be regarded as 
constituting the contract of the parties. Dorr v. N. J. Steam Navigation Co., 1 Ker- 
nan, 485; Wells v. The Steam Navigation Co., 4 Selden, 375, and 2 Comstock, 204; 
Richard Grace vy. Alvin Adams, &c., 100 Mass. 505; Halford y. Adams, 2 Duer, 480; 
York Co, v. Central R.R., 3 Wallace, 107. 

It is now everywhere admitted that a common carrier may limit his responsibility 
by express contract ; and if he may make an express contract with a shipper of goods, 
I cannot see why the contract may not be shown by the same evidence which 
would establish a contract between other parties. I cannot see why a writing 
delivered by a common carrier to an owner of goods intended by the former to 
express the terms and conditions of his contract to carry, and received by the latter 
as such, should not constitute the contract between them. 

A common carrier, it is true, is bound to carry all articles within the line of his 
business upon the terms and conditions imposed by law, if the shipper shall so de- 
mand. He has, however, a right to charge in proportion to the risk assumed by 
him. It is upon this ground the authorities hold that, unless his responsibility is 
modified by express contract, his undertaking to carry is upon the terms and con- 
ditions which are imposed by law. But when he has undertaken to carry at a less 
rate than he would have a right to charge, and would charge, if he undertook to 
carry only upon the conditions imposed by law, and has by his receipt delivered to 
the shipper stipulated for a reasonable limitation of his responsibility, and the ship- 
per has accepted the receipt without objection, the latter is as much bound by the 
contract thus made as any other party would be. 

The correctness of the propositions contained in the remaining portion of the 
charge to which exception was taken may, I think, be demonstrated in two ways:— 

First. By the contract between the bank and the express company it was agreed 
that the company should not be responsible for any loss or damage of the package which 
should be occasioned by fire. The loss of the package was occasioned by fire; hence 
the carrier, by the terms of the contract, is not responsible. It is not pretended that 
the contract was violated by using the cars of the Louisville and Nashville Railroad 
Company to transport the messenger and the package, or was violated in any other 
respect. It follows, therefore, that, if the company is liable at all, it is not so by vir- 
tue of the contract, but in spite of it. 

The contract, however, does not attempt to exempt, nor could it have exempted, 
the express company from loss occasioned by the neglect of itself or its servants ; but 
when it is sought to charge the company with neglect, it must be such neglect as it is 
responsible for upon the general principles of law. 

Now, upon these principles, no one is responsible for damage occasioned by neglect, 
unless it be the neglect of himself or his servants oragents. But the facts stated show 
that neither the company nor its servant was guilty of any neglect; it follows that the 
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defendant cannot be charged on this account. Though the defendant used the Louisville 
and Nashville Railroad to transport its messenger and the package, the railroad com- 
pany was not, in any legal sense, the servant of the defendant. The defendant had no 
control over the railroad company or over its servants. The railroad company was 
no more the servant of the defendant than it is of any passenger whom it transports. 
It was no more the servant of the defendant than is the hack or cab the servant of 
him who hires it to transport him from one part of the city to another. 

Second. All the authorities agree that when a common carrier has, by special 
contract, limited his responsibility, “he becomes, with reference to that particular 
transaction, an ordinary bailee,— a private carrier for hire,” or “ reduces his respon- 
sibilities to those of an ordinary bailee for hire.” York Co. v. Central RL, 8 Wal- 
lace, 107; N. J. Steam Navigation Co. v. Merchants’ Bank, 6 Howard, 382; Railroud 
Co. v. Lockwood, 17 Wallace, 357. 

I prefer the latter form of stating the proposition, because it is less misleading. 
I do not think that a common carrier, by entering into a contract limiting his respon- 
sibility, changes his characier. He still remains a common carrier, with his responsi- 
bility limited, in respect to the matter embraced in his contract, to that of an ordinary 
bailee for hire. The authorities are equally clear that an ordinary bailee for lire is 
bound to only ordinary diligence, and responsible only for losses and injuries ovca- 
sioned by negligence or want of ordinary care. ‘The defendant did by special con- 
tract limit its responsibility, and neither it, nor its servant, the messenger, is chargeable 
with any negiect or want of care. The loss of the package was occasioned by fire. 
The contract provides that the defendant should not be liable for a loss so occasioned, 
and as neither the defendant nor defendant’s servant was wanting in care, it follows 
that it is not responsible for the loss. 

Suppose the package had been lawfully intrusted by the Louisiana National Bank 
to a private person to be carried for hire, and delivered to the plaintiff, and it was 
contemplated by the parties that such person would transport the package and him- 
self by the railroads, which, it was contemplated, the defendant would use, and the 
package had been lost under the same circumstances that the package delivered to 
the defendant was lost, would it for a moment be contended that such private person 
would be responsible ? 

Suppose, again, that a person should deliver to his friend, who contemplated 
coming from New Orleans to Louisville by the ordinary modes of travel, a watch, to 
be carried and delivered at the latter city, and that while such private carrier, with- 
out reward, was proceeding on his way in one of the cars of the Louisville and Nash- 
ville Railroad Company, the car should, by the gross carelessness of those having 
charge of it, be thrown from the track, and the watch in charge of the carrier, with- 
out any neglect on his part, destroyed. Is it conceivable that such carrier would be 
responsible for the loss? To hold that he would be responsible would not only 
violate the plainest principles of law, but would shock the common sense of man- 
kind; and yet not only the private carrier for hire, but the private carrier without 
reward, is responsible for the loss of a package intrusted to him, under the circum- 
stances supposed, if the defendant is responsible for the loss of the package claimed 
in this case. 

The private carrier for hire is responsible for losses and injuries occasioned by 
want of ordinary care on his part, or on the part of his servants; and a private car- 
rier without pay is responsible, if not for want of ordinary care, certainly for gross 
neglect. It cannot be maintained, with the least show of reason, that the Louisville 
and Nashville Railroad was any more the servant of the defendant in transporting the 
package sued for in this case than it is the servant of the carrier for hire, and the 
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carrier without hire, in the cases supposed, and if these last are not responsible for 
the neglect of the servants of the railroad company, it is impossible to conceive that 
the defendant is responsible for such neglect. 

The counsel for the plaintiff attempt to escape this conclusion, by insisting that, 
though the defendant limited its responsibility, it still remains a common carrier, 
and that such carrier is responsible, not only for any want of ordinary care or neg. 
ligence of himself and his servants, but for the negligence of any agency which he 
may employ in his business. 

This proposition is misleading. It is not strictly correct to say that a common 
carrier is responsible for the negligence of any agency in his business, or even for his 
own negligence, or that of his servants, in the sense in which his responsibility is 
distinguished from the responsibility of another person. A common carrier is bound 
to deliver goods intrusted to him, unless prevented by the owner, the act of God, or 
the public enemy. He is, as the law terms him, an insurer for the safe carriage and 
delivery of goods, subject only to the exceptions above mentioned. If he does not 
deliver goods intrusted to him, he is responsible, not because the goods were lost 
by his neglect, or the neglect of a servant, or by the neglect of some agency which 
he employed, but because he insured their delivery. His responsibility is wholly inde- 
pendent of the neglect of any one. If goods delivered to him to be carried are lost 
while in his or his servant’s custody, or while in the custody of some other person 
who is not his servant, he is equally responsible, not because he is liable upon any 
principle of law for the negligence of any person who is not his servant, but because 
he is bound by law to carry and deliver safe all goods delivered to him, unless pre- 
vented, as before stated, by the owner, the act of God, or the public enemy. If he 
has limited his responsibility by special contract, and the loss has been occasioned by 
the cause excepted in the contract, then the owner, in order to charge him, must 
show that, though the loss arose directly from the cause excepted, that cause itself 
was occasioned by the neglect of the carrier. But, when a public or private carrier 
is sought to be charged with a loss occasioned by his neglect, when neglect is the 
foundation of plaintiff's claim, I am not aware that he is liable for any negligence, 
except upon the same principles, and under the same circumstances, that any other 
person is liable. I am not aware that he, more than any one else, can be made re- 
sponsible for the negligence of persons who are not his servants. 

Undoubtedly, the defendant did, notwithstanding its contract, continue to bea 
common carrier ; but its responsibility was limited to that of an ordinary bailee for 
hire. Now, an ordinary bailee for hire is responsible for only ordinary care, and 
liable for the neglect of himself or his own servants, and not for the neglect of per- 
sons over whom he has no control. Consequently, he is not responsible for a loss 
occurring under the circumstances presented in this case. If it be admitted that the 
common carrier has by his contract limited his responsibility to that of an ordinary 
bailee for hire, then it cannot be consistently insisted upon that he shall be held 
liable as a common carrier who has made no express contract. To admit the con- 
tract, and to deny any effect to it, is too much for one proposition. The proposition 
of counsel, reduced to its essence, is simply this: that, though the defendant has, by 
special contract, limited its responsibility to that of a private bailee for hire, it is still 
responsible as a common carrier. A proposition involving so obvious a contradic- 
tion cannot require further exposure. 

But obvious as the fallacy and error contained in the counsel’s proposition appear 
to me, the proposition itself seems to be supported by the decision of the Supreme 
Court of California in the case of Hooper v. Wells, Fargo & Co.,27 Cal. 11; by 
the Supreme Court of Minnesota in the case of Christenson et al vy. American Express 
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Co., 15 Minn. 270; and by the learned editor of the American Law Register, in his 
note to the former case, Law Register, November, 1865, p. 30. 

In the first case the carrier made a contract stipulating that he would not be 
responsible except as forwarder. The court construed the contract as limiting the 
responsibility ot the carrier to that of a forwarder, — that is, of an ordinary bailee for 
hire, — but they held the carriers responsible for a loss occurring on a tug or lighter 
which plied between the shore and an ocean steamer, occasionec by the negligence 
of the managers of the tug, although they were not subject to the control or orders 
of the express company. 

In respect to the responsibility of forwarders, the court say: ‘‘ They are not 
insurers like carriers, but they are liable for losses of goods while in their custody, 
resulting from negligence of themselves, and those they employ in their business of 
forwarders.” 

The correctness of the first part of this proposition cannot be disputed; nor do I 
question the correctness of the latter part, if by “those whom they employ in their 
business of forwarders” the court mean those who are the forwarders’ servants, and 
subject to their control and orders. The court further say, the responsibility of a 
forwarder is the same as that of a warehouseman, and “if a warehouseman, instead 
of using his own warehouse and employing his own subordinates, should, for a stip- 
ulated sum, paid to the owner, use in his business the wareliouse of another person, 
who employs and controls the subordinates, there can be no doubt that he would be 
liable for a loss of the goods intrusted to his care, occurring while in his possession, 
and resulting trom the negligence of such subordinates, although not under his con- 
trol.” 

If by the words “intrusted to his care” the court mean to suggest a case where 
the wareliouseman has a contract to keep the goods in his own warehouse, I entirely 
concur in the proposition stated. But, if they mean that a warehouseman, who 
violates no contract by removing the goods of his customer from his own warehouse 
into that of another prudent warehouseman, is responsible for a loss of the goods 
resulting from the negligence of the subordinates of such other warehouseman, I 
cannot assent to it. 

Suppose a warehouseman’s warehouse should be destroyed by fire, it would be 
his duty to remove such of the goods of his customers as were saved to the ware- 
house of some other prudent person; and it cannot be insisted that he would be 
responsible for the loss of goods occurring there, resulting from the negligence of 
servants of the latter warehouseman. 

If a warehouseman contract to keep goods in his own warehouse, and he should 
remove them —in violation of his contract —to another warehouse, I suppose he 
would be liable for all losses there occurring, just as a bailee who hires a horse to go 
to a particular place is responsible for loss or injury to the horse, should he drive or 
ride him to a different place, and the horse be lost or injured in the prosecution of 
such otler journey. 

Again, the court say: “ The fact that the defendants made use of various public 
conveyances, their messenger with the treasure travelling a part of the way by stage, 
apart by steam-tug and lighters, and a part by ocean steamer, makes no difference 
as to their liability. For detendants’ purposes, the managers of these various con- 
veyances were their agents and employes.” 


If, as seems to be conceded, it was contemplated by both the plaintiff and defend- 
ants that the defendants would not use in their business their own vehicles, but the 
conveyances of others, not at all subject to their control or management, and that 
in the use of those other conveyances the defendants did not violate their contract, 
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I cannot admit that the defendants, who, by the admissions of the court, were liable 
only as ordinary bailees for hire, were responsible for losses occasioned by the negli. 
gence of the managers of those conveyances. I cannot admit that the managers of 
those other conveyances were, in any legal sense, their agents and employes. The 
relation of master and servant, principal and agent, does not and cannot exist where 
the master has no control over the servant, and the principal no control over the 
agent. 

The court further say: “ The defendants had the means of holding the propri- 
etors of those various veliicles used in their business of expressmen responsible to 
them, had they chosen to do so. If they did not take the proper means to secure 
themselves, it was their own fault.” 

But 1 cannot see how any argument can be drawn from this to show that the 
defendants were responsible. Every bailee or depositary may hold any one respon 
sible tor destroying or injuring goods in his possession, but it cannot be maintained 
that he is responsible for such destruction or injury, unless he by his negligence con- 
tribute to the same. Besides, the plaintiff had his remedy against the proprietors of 
those other conveyances, which occasioned the loss, see the NV. J. Steam Navigation 
Co. v. Merchants’ Bank, 6 Howard, 882, and it might be retorted “ that if he did not 
take the proper means to secure himself, it was his own fault.” 

In the Minnesota case, it was stipulated, that the carrier “ was not to be held 
liable for any loss or damage, except as forwarders only, or for any loss occasioned 
by the perils of navigation and transportation.” The goods were received at New 
York, and were to be delivered to Christenson & Brother, Mankato, Minuesota. 
When the goods reached St. Paul, they were placed by the carrier on board the 
steamboat Julia, a boat belonging to the Northwestern Union Pacitic Company, and 
managed entirely by its officers and servants, to be transported to Mankato. The 
goods remained in charge of the carrier’s messenger. ‘The boat at the time of the 
accident was strong, and in good condition. The carrier was guilty of no want of 
care in selecting the /u/ia to transport the goods; but, on the way, the Ju/ia was, 
through the carelessness of its officers and managers, run against a snag and sunk, 
whereby the goods were damaged. 

The court say that the carrier is not exempt from the loss by reason of the stipu- 
lation in its bill of lading that “it was not to be held liable for any loss or damage 
except as forwarders,” because, they say, “in our opinion . .. the effect claimed 
for this clause of the receipt by the detendants is inconsistent with and repugnant to 
the scope and intent of the result, viewed as a whole, and in connection with the fact 
showing the defendants’ real character and mode of doing business.” 

In other words, the court held that the defendants were common carriers, and 
that this clause of their receipt did not modity their liability at all. Lf the court were 
correct in this, it is indisputable that this clause did not exempt the carrier from 
responsibility for the loss claimed. 

In respect to the other exceptions, “ perils of navigation and transportation,” the 
court say: “* The exception does not excuse the carrier for negligently running into 
perils of the kind mentioned. ‘The proper construction (of such words) is analogous 
to that which is put upon the words ‘perils of the sea’ in bills of lading. While 
thus it would seem very proper to hold that a snag in one of our Western rivers is a 
peril of navigation, as appears to have been done in Tennessee, if a vessel is wrecked 
upon one through the negligence of the carrier, or of those whom he employs, .. . 
the carrier is not absolved. Under such circumstances the loss is properly attributed 
to the agency of man, not to a peril of navigation.” 

Here again we have the same fallacies and misleading propositions which have 
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been exposed in a former part of this opinion. The sinking of a boat by running cn 
asnag in one of our Western rivers is undoubtedly a “ peril of navigution.”’ It is 
none the less a peril of navigation though it occur by the fault of the person navigat- 
ing the boat. It is wholly misleading to say that it is a peril of navigation when it 
results trom accident, and without fault, and that it is not a peril of navigation when 
jt results from negligence. When goods are lost by reason of such peril, occasioned 
by the negligence of the carrier, the carrier is responsible, not because the goods 
were not lost by an excepted peril, but because he has brought about the peril 
through his own carelessness or negligence. He is made responsible for his negli- 
gence, not because he is a common carrier, but because he is gui/ty of negligence, and 
has occasioned loss thereby. 

In the books which treat of common carriers, only those carriers are treated of 
who use their own conveyances ; hence it is we often find it stated that the exception, 
“perils of the sea ” or “perils of the river,” included in the carrier’s bill of lading, 
does not include losses arising from what would be generally understood to be * perils 
of the sea” when occasioned by the neg igence of the servants of the carrier. In 
such case, the carrier being the owner of the vessel in which the goods are carried, 
and being responsible for its careful navigation, it is not material in eflect whether it 
is held that a loss arising from an excepted peril, brought about by his negligence, is 
not a peril of navigation within the meaning of the bill of lading, or that the carrier 
is responsible for a loss occasioned by the negligence of his servants; but it is better 
and more correct to place the liability im such case on the latter ground, because to 
place it on the former is misleading. 

Certainly, as the court say, “ the exception does not excuse the carrier for negli- 
gently running into perils, . . . nor shall he be heard to set up his own negligence 
to excuse him from responsibility.” But in the case before the court no negli- 
gence was imputed to the carrier. He did not attempt to set up his own negli- 
gence to excuse himself from responsibility. He set up that by the contract he was 
not to be liable for losses arising from the perils of navigation, and he showed that 
the loss did arise from a peril of navigation, without any fault on his part. He 
was not responsible for the negligence of the managers of the boat, as I have before 
shown, because he had no control or authority over them, and as he could be held 
responsible in the case only for negligence, it would seem he was not liable at all. I 
think that the court was misled by the detinition of * perils of navigation,” which it 
found in the books. 


Clearly, that is none the less a “ peril of navigation” or a “ peril of the sea,” 
because it is attributable to the agency of man. The very case which is generally 
used to define and explain what is a ‘‘ peril of the sea” is that of a collision brought 
about by negligence. If a carrier’s vessel should collide on the sea with another 
vessel through the fault wholly of the latter, it is everywhere admitted that he 
would not be responsible for a loss arising from sucli collision of goods which he was 
carrying under a bill of lading that exempted him from responsibility for loss arising 


from ‘perils of navigation” or “perils of the sea,” and yet, undoubtedly, the col- 
lision in such case is attributable to the agency — nay, to the negligence — of man. 

I have a protound respect for the opinions of the learned courts which I have 
here noticed ; but I think that they are opposed to the general current of authori- 
ties, that they are founded on fallacious and misleading propositions, and that they 
disregard the well-settled principles of law. 


The motion for a new trial is overruled. 
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LOUISIANA. 


Crvit. Rieuts. — One Joseph R. Peters, a colored man, having bought a 
theatre ticket, applied for admission at the theatre, and was refused unless he 
would consent to sit elsewhere than in the dress-circle. Peters brought his suit 
in the Fourth District Court of New Orleans, under the Louisiana Civil Rights 
Act of 1869, which gives damages against the proprietors of places of public 
amusement, &c., who shall exelude any person on account of race, color, &e. 
The ticket bore on its face a notification that the proprictor reserved the right 
to assign the holder to a different part of the house from the one which he 
desired to enter. The court limited the plaintiff to proof of damages for 
breach of contract, and under the rulings the plaintiff can only obtain dam- 
ages for such loss as he proves he has actually sustained. 


MASSACHUSETTS. 


Hon. Bensamin R. Curtis. — In the death of Judge Curtis, at Newport, 
R. I., on Tuesday, September 15th, the profession of this state and of the 
United States has suffered a well-nigh irreparable loss. His pre-eminent qual- 


ities were a universality of legal attainment, a wonderful mental grasp, and 
perfect clearness of expression. He came to the bar with an exceptional 
maturity, and it has been said that his first argument was as good as any he 
ever made ; it was perfect in its logic and power of statement, and therefore 
could not be improved. The impression he made on the law of his time has 
been equalled by few living men. His mental structure was notably a judicial 
one, and his reputation is chiefly that of a great expounder of the principles 
of law, rather than that of an advocate. And when it is said that during his 
arguments the Supreme Court of the United States were obliged to pay un- 
broken attention to his whole chain of reasoning, lest by losing one link they 
might fail to grasp its successors, — for he seldom reiterated, —it will be seen 
that his power over juries would not be commensurate with his natural men- 
tal force. His judgments as judge of the Supreme Court, his argument in the 
impeachment trial as counsel for Andrew Johnson, and his arguments in many 
otuer of the great causes of his time, all show the traits we have indicated. 

lle was, moreover, a man with warm sympathies and unpretending gener- 
osity, had a sense of humor not generally acknowledged, and by his integrity 
and dignity of life exerted a quiet but wholesome influence on the profession 
of the law. 

In brief, if we mean by lawyer one who knows the principles of the law in 
all its departments, and, knowing, can state and maintain them, it must be 
admitted that we have lost one of the foremost lawyers of the age. 


Circuit Court oF THE Unitep States. Motthews vy. The Massachusetts 
National Bank, — This was a case growing out of the fraudulent operations of 
James A. Coe, a Boston broker, which came to light some two years ago, and 
by which he had victimized the community to the extent of about half a mil- 
lion dollars. His plan was simple and remarkably successful. It was his 
habit to buy two or three shares of stock in a corporation, and take out certifi- 
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cates for single shares, either in his own name or in the name of some ficti- 
tious person closely resembling the name of some one from whom he was in the 
habit of borrowing money. He would then borrow money, offering as collat- 
eral shares in this corporation, which he would undertake to have transferred 
to the lender’s name ; and he would bring him a certificate so altered as, for 
example, to make that which was originally a certificate that John Ferrer was 
the owner of one share, a certificate that John Ferris was the owner of one 
hundred shares, dates being altered to correspond. The alterations were most 
clumsily executed ; but Coe’s credit was very good, and lenders took his cer- 
titicates without examination. Having occasion to borrow money from the 
Massachusetts Bank, he gave, as collateral for a loan of twenty-two thousand 
dollars, a certificate of stock in the Boston and Albany Railroad Company, 
which had been raised from two, to two hundred shares, and which was made 
out to the bank directly. This loan he afterwards paid ; and when his collat- 
eral was returned, the cashier of the bank signed the blank transfer on the back 
of the certificate merely for the purpose of retransferring to Coe his stock. Coe 
afterwards borrowed twenty-five thousand dollars of Matthews, and gave him as 
collateral the same certificate, beari:g the indorsement of the bank. Before the 
Joan to Matthews was repaid, the forgery was discovered. Matthews thereupon 
brought an action of contract against the bank, his declaration containing the 
common counts and a special count, in which he claimed to recover on the 
ground that the bank by indorsing the certificate warranted that it was gen- 
uine. The case was argued at the May term of the court, and SirpLey,J., has 


now decided in favor of the plaintiff. For the following abstract of his opin- 
ion we are indebted to the Boston Daily Advertiser : — 


The real question presented in the case is whether the bank, by signing the blank 
transfer, has so far warranted the genuineness of the certificate that it is estopped 
from setting up the forgery as a detence to this action. 

Defendants deny that the cashier had authority or right to bind the bank by the 
contract declared on. 

Cashiers of a bank are held out to the public as having authority to act according to 
the general usage, practice, and course of business conducted by the bank. Their acts, 
within the scope of such usage, practice, and course of business, will, in general, 
bind the bank in favor of those persons possessing no other knowledge. Merchants’ 
Bank v. State Banl:, 10 Wallace, 604. One of the ordinary and well known duties of 
the cashier of a bank is the surrender of notes and securities upon payment, and his 
signature to the necessary transfers of securities or collaterals when in the form of 
bills of exchange, choses in action, stock certificates, or similar securities for loans, 
which are personal property, is an act within the scope of the general usage, prac- 
tice, and course of business in which cashiers of a bank are held out to the public as 
having authority to act. 

The signature of the cashier is, therefore, to be considered the signature of the 
bank ; and the question returns, whether such bank assignment on the back of the 
certificate by the bank is so far a warranty of the genuineness of the certificate that 
the bank is estopped from setting up the forgery as a defence. In the case of forged 
negotiable instruments, it is well settled that the indorser warrants that the instru- 
ment itself and the antecedent signatures thereon are genuine. ‘The indorser’s liabil- 
ity in other cases is properly placed upon the ground of estoppel ; and the reasoning 
Which supports this rule of law would seem to apply with equal force and pertinency 
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to the case of a transfer of a certificate of stock by indorsement in blank. Stock 
certificates are sold in open market like other securities, and form the basis of com. 
mercial transactions. 


The common practice of passing the title to stock by 
delivery of the certificate, with blank assignment and power, has been repeatedly 
proved and sanctioned in cases which have come before the courts in New York, 
The certificate in this case, as it came from the bank, contained on the same 
piece of paper, and on the back of the certificate, a blank assignment, which was all 
that was necessary to transfer the title of the stock as between the parties. The de. 
fendants must, therefore, be held to have intended and agreed that whoever should 
present the certificate as issued from the bank, with the assignment executed in 
blank, should be entitled to fill up the blanks with his own name, and to have a 
transfer of the stock made to himself on the books of the company. The certificate, 
accompanied with the transfer, executed in blank, was a species of negotiating of a 


peculiar character, but one well recognized in commercial transactions and judicial 
decisions, and absolutely essential, in the usage and necessities of modern commerce, 
to make such certificates available in commercial transactions. 


The signature is 
given for the purpose of transferring title ; and whenever a blank is filled, a contract 
of sale is established between the party who has signed the blank assignment and the 
person whose name is rightfully filled in as assignee. 

The certificate purports to be a certificate that the bank held the shares as col- 
lateral, but does not show that they were collateral for a debt of Coe’s to the bank, 
Such a certificate might, in the ordinary course and usage of dealing in stocks, pass 
through the hands of many successive purchasers. 


The possession of the certificate 
would afford no indication that the holder of it was the person who had originally 
transferred it to the bank as collateral. 


The mere words “ as collateral,” in the instru- 
ment, do not tend to put the purchaser on inquiry, except so far as it relates to the 
authority of the bank to dispose of the collateral, as between the bank and its debtor. If 
this inquiry had been made, it would only have resulted in the information that the 
assignment was made in its actual form by the joint act and consent of the bank and 
the debtor. The name of the pledger was not stated in the certificate, as required by 
the Massachusetts statute. 

Nor can the bank contend, with any show of reason, that Matthews was negligent 
in not inquiring at the office of the railway corporation. If the duty of making such 
inquiry was incumbent upon any one, it was surely incumbent upon the bank to 
ascertain the genuineness of the instrument before they gave currency to it, and 
lulled suspicion and doubt by the responsibility of their own signature. The answer 
to all the positions taken by defendant, as to notice to Matthews from the words “‘as 
collateral” in the instrument is, that there is nothing to connect Coe with these 
words, there is nothing on the face of the paper, and there was nothing in the fact of 
the possession of the instrument by Coe to show that he was the person for whose 
debt the stock was held as collateral. 

The negligent act which specially imposes upon the defendants a liability in this 
case is that they delivered the forged instrument to Coe authenticated by their signa- 
ture in blank to a transfer, thus giving to it a currency and respectability which it 
would not have possessed had they made the transfer directly to Coe. Thus this 
bank put it in the power of Coe to commit the fraud on Matthews, on which the 
suit is founded. The bank substituted their trust in the honesty of Coe for the con- 
trol which the bank should have exercised itself over the transfer of the instru- 


ment, and should suffer the loss consequent upon his betrayal of the trust, rather 
than to suffer it to fall upon an innocent stranger. 


One of two innocent parties must sufler in this case by the frauds of Coe. 
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Under similar circumstances, courts have repeatedly held that the party must suffer 
who has exhibited the greatest degree of negligence. The bank is precluded from 
setting up the fact of the forgery of the instrument, because it would be a wrong on 
its own part, and an injury to others whose conduct has been influenced by the acts 
and omissions of the bank. An estoppel is a salutary rule which prevents a man 
from proving that to be false which he has once represented to be true when others 
have acted on the faith of his representation. 

The fact that Matthews has also a right of action against Coe, who is a convict 
and a bankrupt, does not preclude him from a remedy against the bank. 

Upon the facts, as agreed in this case, the plaintiff is entitled to judgment, and, 
according to the agreement of parties, the case is to be referred to an auditor to 
assess the damages. 


This decision will be received with some surprise by the business commu- 
nity, and perhaps by the profession, for it has not generally been supposed that 
by signing a blank transfer, particularly under such circumstances, a person 
rendered himself liable as indorser. The question cannot be regarded as set- 
tled, for the case has been carried to the Supreme Court. 


ExTRADITION.—UNITED States Circuit Court. In re Peter Kelley. — 
In this case Judge Lowe t has set the precedent for this district that the court 
will issue a warrant on complaint under the extradition treaties, without the 
delay necessary to obtain an executive mandate. This seems to us consonant 
with the true intrepretation of the treaty and statutes, and it is hard to see 
how any other course could have obtained. The complaint w s sworn to by 
the British consul, alleging that the defendant had committed murder on the 


high seas, on board a British schooner. After hearing the evidence, Judge 
LowELt gave the following opinion: — 


Lowe Lt, J. —I feel bound to explain why I issued my warrant on the sworn 
complaint of the consul without waiting for an executive mandate. The practice 
established in the second circuit, which includes the city of New York, where these 
cases more frequently occur, requires such a mandate. But a careful examination of 
the origin of the practice, and of the reasons for its adoption, have satisfied me that 
it ought not to be tollowed in a case now arising in another circuit. 

In Kaine’s Case, 14 Howard, 103, a practice was approved by four of the judges 
which seemed to three of their brethren to be dangerously loose; and the point 
now under review was one of those upon which they differed. Both sides were 
argued by the judges, with great ability ; but the questions were not decided, because 
one of the eight judges joined with the four in denying the writ of habeas corps, upon 
a point which did not touch the merits. When, therefore, the case came back to the 
circuit, Mr. Justice Nelson felt bound to follow his own convictions (Aaine’s Case, 3 
Blatch. 1), and that case has of course been taken as a precedent in the circuit. 
Herrick’s Case, 5 Blatch. 414; Farez’s Case,7 St. The matters of evidence upon 
which he commented have been corrected by legislation (St. 22 June, 1860, 12 Stats. 
84); but Congress has made no change in the practice now in question. 

It is plain, from a study of the opinions of the learned judge in the Supreme 
Court and on the circuit, that he thought there was danger of these cases becoming a 
matter of mere routine. The key to his whole protest is found upon p. 139 of 14 
Howard, where he expresses this fear. He insisted, very properly, that extradition 
might involve questions of great delicacy and of political consequence, upon which 
the deliberate judgment of the President ought to be exercised. All this is true; but 
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both the treaty and the statute provide for such a judgment, though they contem. 
plate that it should be made up after and not before the judicial investigation, as it 
evidently should be, not only to diminish the chances of the escape, but also that the 
whole case should be prosecuted before the final authority shall be called in to decide 
it. The treaty says: “The respective judges, &c., shall have power, jurisdiction, 
and authority, upon complaint made upon oath, to issue a warrant for the apprehen- 
sion of the fugitive or person so charged, that he may be brought betore such 
judges, or other magistrates, respectively, to the end that the evidence of criminality 
may be heard and considered ; and if, on such hearing, the evidence be deemed sufti- 
cient to sustain the charge, it shall be the duty of the examining judge or magistrate 
to certify the same to the proper executive authority, that a warrant may issue for 
the surrender of such fugitive.” 

The statute follows the treaty almost literally, but guards against the inference 
which might be drawn trom the concluding words which I have cited, that the duty 
of the executive is merely ministerial, by adding that the judge shall certify all the 
evidence, as well that originally submitted as that taken before him at the hearing, 
to the Secretary of State. Y Stats. 302. 

Now, it is apparent that the only possible occasion for certifying all the evidence 
is that the Secretary and President may exercise their own judgment upon it, and 
accordingly we find that this is done. In the recent case of Car! Voyt, reported 18 
Int. Rev. Record, 28, the Secretary overruled a learned judge on a question of law, 
and refused a warrant, which the judge had decided to be demandable, as of right, 
under the treaty with Prussia. Whether this practice was adopted in deterence to 
Judge Nelson’s vigorous argument I know not; but it is sound, and meets his objec- 
tions, and that at the true point of time, when only a decision can be rendered with 
a full understanding of the case. 

It is true, as is remarked by Nelson, J., that the English statute takes up the 
matter by the other end, and requires an executive warrant to precede the examina- 
tion by the magistrate; but this is a clumsy and imperfect mode, and is strongly 
objected to by a judicious and learned English writer, the only one who has treated 
this subject. After mentioning the impertect operation of the English law and some 
remedies which had been suggested, this writer says: “The principal cause of the 
practical failure of the treaties is felt at an earlier stage of the proceedings. At 
present a demand has to be made upon the English government, and documentary 
evidence submitted to the Secretary of State. His warrant being issued, an applica- 
cation has then to be made to a magistrate.” ... He goes on to show how much 
opportunity this course of proceeding gives for the escape of the criminal; and says 
that out of four cases in which the executive writ was granted under the convention 
with France, it was after so long an interval that only in a single case was the fugi- 
tive surrendered. “ The obvious remedy for this,” he adds, “ would be to give to 
any magistrate the power of issuing a warrant of arrest upon complaint made before 
him, without any previous authorization from the Secretary of State. This is the 
law in Canada, and has there been found to produce no ill result.” Clarke on Extra- 
dition, pp. 107 and 108. 

Turning to the law of Canada, which is given on page 53 of the same treatise, 
we find language almost identical with that in our treaties and statute, giving power 
to magistrates to issue the warrant; and it is preceded by a recital that this mode is 
adopted “ for preventing the escape of any person so charged, before a warrant can 
be obtained from the governor.” 

This law had been in force in Canada for years before the treaty with Great 
Britain was made, in 1842; and I have little doubt that the mode of proceeding 
pointed out by the treaty and followed by the statute was adopted for the very pur- 
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pose of preventing the unnecessary and dangerous delays, and the virtual severing 
of the true order of things which followed from making the executive examination 
first, and the judiciary afterwards. 

In such a case as is now before me, of a seaman brought into one of our ports at 
the end of a voyage in the progress of which the crime h&ad been committed, the exe- 
cution of the treaty would be simply impossible, if an executive warrant must be 
obtained from Washington betore a seaman could be lawfully Cetained. 

Considering the strong reasons, as well as the great preponderance of authority 
against the practice, —a preponderance which I find in the treaty itself, in the statute, 
and in the opinions of the greater number of the judges who have considered the ques- 
tion, —and further that the reasons in its favor have lost their force in the present 
state of practice in the state department, I feel constrained to refuse to establish it in 
this district. 

lam credibly informed that in Robbins's Case, which lately occurred before Judge 
Shepley, in the District of Maine, the warrant was issued without a previous erequatur 
from the executive department, the case was heard before a commission specially ap- 
pointed for the purpose, and was duly certified to the Secretary of State, who decided, 
upon the merits, that as the death of the wounded man occurred in Maine, and he 
could, therefore, be tried in either country, he should be tried here. This was in 
accordance with the rule laid down by a majority of the justices of the Queen’s Bench, 
in 5 Best & 8. 645, » But no objection was taken to the mode of proceeding. 

I may add that this practice really reconciles the opinions of both the majority 
and the minority in 14 Howard, the former of whom insisted on the impropriety of 
the judges obtaining leave to try a case from the executive, and the latter the danger 
of such a case being considered one of purely judicial cognizance. 

Coming now to the evidence, it is entirely clear that it makes out a case of man- 
slaughter. This crime is not provided for by the treaty, which enumerates murder, 
assault with intent to commit murder, piracy, arson, robbery, and forgery. It was 
suggested that possibly the word “ murder” might include manslaughter. But consid- 
ering that both these words have the same meaning in England and America, and that 
all the words in the treaty are strictly descriptive of well-known crimes whose defi- 
nition is not at all doubtful, this construction cannot be admitted. As well might we 
infer that robbery included theft, or piracy mutiny. In all the discussions upon the 
subject it is assumed, though I am not sure whether there is any reported case that 
decides it, that murder is used in its legal sense. If all unjustifiable homicide had 
been intended, it would have been so expressed. Prisoner discharged. 


Ture Rigut of WoMEN TO HOLD OFFICE. — SUPREME JUDICIAL Court. 
Lucia M. Peabody v. The School Committee of the City of Bostoa. — The well- 
meant efforts of those who are anxious to have the Supreme Court of Massa- 
chusetts decide whether women are eligible to office in that commonwealth, 
and, if not, why not, have thus far not been crowned with success. The good 
people of Boston having elected two ladies to serve on the school committee, 
that body, perhaps fancying that it already contained too much of the anile 
element, declined to admit them, whereupon they applied to the Supreme 
Court for a mandamus to compel their reception by the committee. The 
question of their eligibility was elaborately argued, but the court has declined 
to pass upon it, and has dismissed the petition for lack of jurisdiction, hold- 
ing that the charter of the city vests in the school committee the tinal author- 
ity to decide upon the qualification of its members, and that no question of 
law or fact involved in that decision is open for revision by judicial proceed- 
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ings. The opinion of the city solicitor, that women were ineligible, remaing 
therefore unreversed, and the advocates of the oppressed sex were for the 
moment nonplussed. Inasmuch, however, as women have been members of 
the school committee in other towns without their right being questioned, 
there is a practical remedy open to all who desire their presence on the com. 
mittee, where we believe it would be very beneficial, especially if mothers 
only were chosen; and that is to elect a committee who will receive them. The 
legislature having now enacted that women may be eligible on school com- 
mittees, the question will hardly arise again in the same form. 


NEW YORK. 


Insunction. — Sadley v. Casey. —In this case, argued recently before 
Judge Donohue, in New York city, the question whether midnight music was 
a nuisance was considered. The plaintiff asked for an injunction against such 
music; and it appeared, from the affidavits read in support of the motion for 
the injunction, that plaintiff kept a boarding-house, and defendant kept a 
saloon, the rears of both premises coming together. Plaintiff alleged that 
defendant had nightly negro-minstrel performances, continuing until after 
midnight; that the performances were accompanied with loud applause; and 
that in consequence many of plaintiff's boarders left. We are told that 
defendant answered by opposing affidavits, claiming his place to be a public 
benefaction; ** that it is about the only place in that portion of the city where 
a poor man can go in, sit down, smoke his cigar or his pipe, wash the dust 


down his throat with a glass of lager, and at the same time listen to ‘ consol- 
ing and elevating music;’ that his four colored artists ‘ are of high reputation 
in their line,’ and effectively render the best compositions of the great masters, 
including * Yankee Doodle’ as an overture, and ‘ Home, Sweet Home ’ just 
at the proper hour; that his performances are not attended by any disorderly 
conduct or characters, nor are they unusually boisterous; that, on the con- 
trary, they are patronized by gentlemen of the very highest respectability, 
including merchants, lawyers, journalists, artists, and such | ke, and includ- 
ing such exacting critics in musical performance as James Gordon Bennett, 
Hugh Hastings, Jerome Buck, and others equally eminent; that plaintiff's 
boarders, instead of evincing feelings of repugnance to his performances, 
were accustomed to get out on the roof of an adjoining house, and enjoy such 
performances free of charge; and that to relieve the mind of plaintitf herself, 
he had voluntarily consented to close the musical accompaniment of his busi- 
ness at midnight. The defendant was fortified in his theory that his place 
was not a nuisance, and not the resort of bad characters, by the affidavits of 
the ward detective and a number of his immediate neighbors, living closer to 
him than the plaintiff. It further appeared that the saloon was in operation 
before plaintiff took her house, and that she then knew the character of the 
performances carried on there. After argument by counsel, Judge Donohue 
denied the motion for an injunction, holding that, under the well-settled law 
applicable in such cases, all the equities of the complaint and accompanying 
allidavits having been fully met and denied by the papers presented on the 
part of the defendant, an injunction was improper. — Albany Law Journal. 
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OHIO. 


Tur Proposep ConstiTuTION. — The general dearth of legal news during 
the summer months was somewhat alleviated by the vote on the new consti- 
tution. which was rejected by a large majority. The causes which led to this 
result were manifold; and we hope that the result itself will show those gen- 
tlemen who in the future may be called at great expense to reform and modify 
a state constitution, that attempts atlegislation in its narrower sense are not 
within their province, are dangerous as precedents, and imperil the success of 
their whole enterprise. If our government is to continue one whose funda- 
mental sanction is a written constitution, it were far better to have that con- 


stitution an enunciation of first principles, rather than a code of minor 
legislation. The attempt to engraft an annual on a perennial has failed in 
this state, and we hope will always fail, wherever repeated. 


Hon. SAMUEL S. Fisuer. — The death by drowning of the Hon. Samuel 
§. Fisher, of Cincinnati, the patent lawyer, and author of Fisher's Patent 
Reports, took place on Friday, the 14th of August. On the convening of the 
United States Cireuit Court at Cleveland, appropriate resolutions were passed 
and entered of record. 

PENNSYLVANIA. 

RIGHT TO RIDE ON UNCANCELLED Ticket. — Supreme Court. Van- 
kirk v. The Pennsylvania Railroad Co. — We extract the following from the 
opinion by Mercer, J. :— 

By the uncontradicted testimony it appears the plaintiff had purchased a ticket from 
Northumberland to Williamsport. He had ridden upon it as far as Milton, being less 
than one-third of the distance. Several days thereafter he endeavored to ride upon 
it from Milton to Williamsport. The conductor refused to permit him to so ride, took 
up the ticket against the plaintiff's will, and put him off the train. 

The court rejected the evidence offered by the plaintiff to prove that before he 
was put out of the cars he offered to pay his fare, if the conductor would return his 
ticket ; that the conductor refused to return it, but insisted upon retaining it, and also 
upon the plaintiff's paying his fare; to be followed by evidence that, in claiming to 
ride upon the ticket, he was acting in good faith, upon information given to him by 
the ticket agent of whom he had previously purchased the ticket. 

It appears the plaintiff voluntarily left the train at Milton, without having com- 
municated his intention to the conductor in charge, and without making any arrange- 
ment tor a subsequent continuation of the trip. It is claimed that this was an aban- 
donment of his right to demand a passage upon that ticket over the untravelled por- 
tion of his journey. This view is sustained under the general rules of the company, 
by the authority of Dietrich v. Pennsylvania R.R. Co., 21 P. F. Smith, 442, and kin- 
dred cases. His legal right had terminated. If he thereafter procured a ride upon it, 
it would be through favor only of the company. Waiving the question, then, whether 
the plaintiff, under the general instructions given to the conductor, had a right to ride 
upon the ticket, it does not follow that the conductor had any right to take it from him. 
The conductor assumed the ticket to be of no value to the plaintiff, and persisted in 
retaining it. His determined persistency in retaining it was a most expressive declar- 
ation of its value to the defendant. The plaintiff believed it to be of value to him. 
The ticket agent had informed him that he was entitled to ride upon it. Thus the 
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employés of the company differed. 


The plaintitf desired to test the question by legal 
proceedings. 


This ticket was to him important. It was evidence of value paid. It 
was evidence of a claim which he desired to establish by law. By denying the plain- 
tiffs right to ride upon it, the conductor waived all right to take or retain it. The 
defendant had no more claim to this ticket than to any one of a half-dozen other tick. 
ets, either cancelled or uncancelled, which the plaintiff may have had in his pocket, 
By leaving the train at Milton the plaintiff lost no other right than of riding upon the 
ticket thereafter. He did not forteit the right to retain the ticket, which, according 
to the rules of the company, had been left in his hands. 


Many stations intervened 
between Milton and Wiliamsport. 


Before leaving the former place the defendant 
would have been justified in taking up the ticket without giving the plaintiff a check, 
or some evidence that he had paid his fare. State v. Thompson, 20 N. H. 250. The 
right to take up this ticket must not be confounded with a case where a person has 
actually ridden on the ticket the whole distance for which it calls, nor where he has 


obtained it in fraud of the company. In either of these cases it may be taken up. In 


the former the rules of the company and the implied contract in its purchase require 


it. In the latter the holder never had any right to its possession. In this case the 


conductor, under his general orders, may not have been authorized to permit the 
plaintiff to ride on this ticket. There was, however, nothing in equity or good mor- 
als to prevent the defendant from permitting it to be done. ‘There was no impro- 
priety in the plaintift’s retaining the ticket. 

The conductor having ignored the plaintiff's right to ride upon it, the most he was 
justified in doing was to require a payment of the fare. 


This the plaintitf proposed to 
show he offered to do, but the conductor required more. 


He required not only pay- 
ment for the ride the plaintiff was then taking, but also the yielding up of a ticket on 
which he was not riding. ‘The conductor had no such right. To concede to him the 
right to demand of a passenger any thing additional to the accustomed fare would be 
fraught with the most mischievous consequences. Wioile a railroad company should 
be protected in the enforcement of all its reasonable rules, yet fully equal care must 
be taken to protect the rights of passengers from any encroachment. 
was entitled to ride upon the payment of his fare only. It was in clear violation of 
law to require more of him. He was justified in requiring the return of the ticket 
improperly withheld from him. The defendants, being in fault themselves, cannot 
enforce the right against the plaintiff which they seek to invoke. 1 Redfield on 
Railways, 105, pl. 13; Jennings v. Great Western Railway Co., 12 Jur. s. 8. 881. 


The plaintiff 


MarriaGce. — Richard v. Brehm, 73 Penn. St. 140, is another contribution 
to the adjudications in the United States holding that marriage need not be 


formal in order to be legal, at least for some purposes. In this case defendant 


cohabited with a woman for many years, calling each othet husband and wite 
in presence of others. and executing deeds with acknowledgments as such. 
She made a will naming herself his wife, and devising property to him as her 
husband. She made a subsequent will, devising her real estate to the plaintiff, 
who, after the death of the testatrix, brought an action of ejectment against 
defendant. Defendant claimed possession as tenant by curtesy, and the validity 
of the marriage was brought in issue. Defendant admitted in his testimony 


that he and the testatrix were never married with the ordinary ceremonies, 
but that they mutually agreed to live together, and to keep it a secret that 


they were not married. The judge charged that the facts constituted a mar- 


riage as to all the world, in matters pertaining to business transactions, but 
not as between themselves, and consequently defendant could not hold the 
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property as tenant by curtesy. But the court on appeal held that the jndge 
erred in taking the case from the jury, and saying that this was not a mar- 
riage as to defendant and the testatrix. There is some force in the remarks 
of the judge who delivered the charge in the subordinate court, when he says, 
«* The defendant ought not to expect immunities from the responsibilities of 
married life, and possess its benefits also. For instance, under the facts dis- 
closed he could not have been made to suffer the penalties of bigamy if he had 
married another woman during his supposed wife’s life, uor be punished for 
adultery if he had committed that crime, for in these cases actual, not pre- 
sumptive, marriage must be proved.’’ — Albany Law Journal. 

EvipENCE PuoroGrapH. — SupreME Court. Udderzook v. The Com- 
monwealth. — We have heretofore in this number given a summary of the facts 
in that romantic criminal trial known as the Udderzook-Goss case. The 
Supreme Court of Pennsylvania, Judge AGNEw giving the opinion, have lately 
passed on the question of the admissibility as evidence of the photograph 
sworn to be that of A. C. Wilson, and read on the trial of Udderzook, not 
only to identify Wilson, but to show that he and Goss were one and the same 
man. Judge Agnew says :— 


This photograph, taken in Baltimore on the same plate with a gentleman named 
Langley, was clearly proved by him, and also the artist who took it. Many objec- 
tions were made to the use of this photograph, the chief being to the use of it to 
identity Wilson as Goss; the prisoner’s counsel regarding this use of it as certainly 
incompetent. ‘That a portrait or a miniature painted from lite, and proved to resem- 
ble the person, may be sure to identify him, cannot be doubted, though, like all other 
evidences of identity, it is open to disprove or doubt, and must be determined by the 
jury. There seems to be no reason why a photograph, proved to be taken from life 
and to resemble the person photographed, should not fill the same measure of evi- 
dence. It is true, the photograph we see is not the original likeness, and its lines are 
not traced by the hand of the artist, nor can the artist be called to testity that he 
faithfully limned the portrait. They are but paper copies taken from tle original 
plate called the negative, made sensible by chemicals and printed upon by the 
sunlight through the camera. It is a result of art guided by certain principles of 
science. In the case betore us such a photograph of the man Goss was presented to 
a witness who had never seen him, so far as he knew, but who had seen a man 
known to him as Wilson. The purpose was to show that Goss and Wilson were one 
and the same person. It is evident that the competency of the evidence in such a 
vase depends on the reliability of the photograph as a work of art: and this, in the 
case before us, in which no proof was made by experts of this reliability, must depend 
upon the judicial cognizance we may take of photography as an established means 
of producing a correct likeness. ‘The daguerrian process was first given to the world 
in 185%. It was soon followed by photography, of which we have had nearly a gen- 
eration’s experience. It has become a customary and a common mode of taking and 
preserving views as well as the likeness of a person, and has obtained universal 
assent to the correctness of its delineations. We know thatits principles are derived 
from science; that the images on the plate made by rays of light through the camera 
are dependent on the same general laws which produce the images of outward forms 
upon the retina, through the lenses of the eye. The process has become one in gen- 
eral use, so common we cannot refuse to take judicial cognizance of it as a proper 
means of producing correct likenesses. 
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WISCONSIN. 


Tuk Wisconsin Rartroap Law. — We have given a large portion of our 
space in this number to the history of the litigation to which this law has given 
rise; and we hope in a future number to present our readers with some discus. 
sion of the questions raised and the principles involved, for which we have no 
opportunity here. The policy of such laws is perhaps a matter more for the 
consideration of political than legal writers; but their absurdity seems 80 
obvious that we fancy the law will be repealed before the question of its con- 
stitutionality is argued in the Supreme Court. Nothing more clearly proves the 
wisdom of the Chancellor Oxenstein’s oft-quoted remark, ** Vide, mi_fili, quam 
parca sapientia regitur mundus,’’ than the persistency with which generation 
after generation of men go on repeating the blunders of their ancestors. We 
are paying the penalty now for the mistakes of our rulers at the outbreak of 
the Rebellion, as our forefathers paid for theirs after the Revolution. The 
mistakes were the same, so is the penalty; and if one chooses to compare the 
history of the two periods, the parallel is striking. Jack Cade’s political 
economy would seem sulliciently absurd to the Wisconsin legislature ; yet their 
own rests on the same foundation with his, and we have too much respect for 
the good sense of our countrymen to believe that they will be slow in finding 
this out. 

Perhaps the text of the court’s opinion refusing the injunction asked for by 
the creditors of the Northwestern Railroad may be interesting to our readers; 
and we therefore give it. 


We have not had time to prepare any opinion in the case; but, as it was thought 
desirable that there should be a decision upon the motion for an injunction, I am 
instructed by the court to present the following as its conclusions upon the points 
made for a preliminary injunction : — 

1. On the assumption that the act of the 11th of March, 1874, “relating to rail- 
roads, express and telegraph companies in the State of Wisconsin,” is invalid, we 
think the court has jurisdiction of the case. The bill is filed on behalf of citizens of 
Europe and of other states to enforce equitable rights, and to prevent action by the 
railroad commissioners which may result, as alleged, in serious injury to those rights. 
It was not necessary to wait until the commissioners had put the law in full opera- 
tion, and its effects upon the railroad company had become complete, betore the 
application against them was made to a court of equity. A very important function 
of that court is to prevent threatened wrong to the rights of property. 

2. We are of opinion that the act of the 11th of March mentioned above was not 
repealed by the act of the 12th of March, 1874, the second section of which declares 
“all existing corporations within this state shall have and possess all the powers and 
” and the act of the 12th of 
March, 1874, the ninth section of which imposes a penalty for extortionate charges. 
There are apparent inconsistencies between these last two named acts and that of the 
llth of March; but it becomes a question of intendment on the part of the legis- 
lature. On the same day a joint resolution was passed (March J2) directing the 
Secretary of State not to publish the act of the 11th of March until the 28th of 
April. In this state no general law is in force until after publication. We may 
consider the joint resolution in order to determine whether the legislature intended 
that the two acts passed on the same day should repeal the act of the 11th of March, 
and from that it is manifest such was not the intention of tle legislature. 
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8. The charters of the railroad corporations under the Constitution of Wisconsin 
“may be altered or repealed by the legislature at any time after their passage.” In 
legal effect, therefore, there was inc orporated, in all the numerous grants under which 
the North-western Railway Company now claim its rights of franchise and property 
in this State, the foregoing condition contained in the constitution. It became a 


part, by operation of law, of every contract or mortgage made by the company, or by 


avy of its numerous predecessors, under which it claims. The share and bond 
holders took their stock or their securities subject to this paramount condition, and 
of which they, in law, had notice. If the corporation, by making a contract or deed 
of trust on its property, could clothe its creditors with an absolute, unchangeable 
right, it would enable the corporation, by its own act, to abrogate one of the provi- 
sions of the fundamental law of the state. 

4. This principle is not changed by authority from the legislature of the state to 
a corporation to consolidate with a corporation of another state. The corporation 
of this state is still subject to the Constitution of Wisconsin, and there is no power 
anywhere to remove it beyond tlie reach of its authority. 

5. As to the rates for the transit of persons and property exclusively within the 
limitations of this state, the legislature had the right to alter the terms of the charter 
of the North-western Railway Company; and the fact that such alteration might 
affect the value of its property or franchises cannot touch the question of power in 
the legislature. The repeal of its franchises would have well-nigh destroyed the 
value of its tangible property ; and while the latter, as such, could not be taken, 
still its essential value for use on the railroad would be gone. 

6. The facts that grants of land were made by Congress to the state cannot 
change the rights of the corporations or of the creditors. If the state has not per- 
formed the trust, it must answer to the United States. 

7. The act of the 11th of March, 1874, while not interfering with the rates of 
freight on property transported entirely through the state to and from other states, 
includes within its terms property and persons transported on railroads trom other 
states into Wisconsin, and from Wisconsin into other states. This act either estab- 
lishes or authorizes the railroad commissioners to establish fixed rates of freight and 
fare on such persons and property. The case of “State Freight Tax” reported in 
15th Wallace, p. 282, decides that this last-described traffic constitutes ‘“ commerce 
between the several states,” and that the regulation thereof belongs exclusively to 
Congress. It becomes, therefore, a very grave question whether it is competent for 
the state arbitrarily to fix certain rates for the transportation of persons and property 
of this inter-state commerce, as the right to lower rates implies also the right to 
raise them. There may be serious doubts whether this can be done. This point 
was not fully argued by the counsel, and scarcely at all by the counsel of the detend- 
ants; and, under the circumstances, we do not at present feel warranted, on this 
ground alone, to order the issue of an injunction. If desired by the plaintiffs, it may 
be further considered at a future time, either on demurrer to the bill or in such other 
form as may fairly present the question for our consideration. 


Suggestions to the State. 


In view of the decision just rendered, we trust it will not be considered out of the 
line of our duty to make a suggestion concerning this litigation to the counsel for the 
defence. It is manifest that the questions involved are grave ones, and that 
the court of last resort will ultimately have to pass upon them. It is equally man- 
ifest that a speedy decision, in which all parties are vitally interested, cannot be 
obtained unless there is harmony of action on the part of both the complainants and 
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defendants. In the mean time, and while this litigation is in progress, would it not be 
better for the defendants, as far as lies in their power, to have prosecutions for pen. 
alties suspended‘ ‘These prosecutions are not required to settle rights. They are 
attended with great expense, and, if enforced while an eflort is making in good faith 
to test the validity of this legislation, must cause serious irritation, and cannot be, as 
it seems to us, productive of any good results. 


INGLAND. 


Dr. KeNEALY. — This unfortunate barrister must either be almost insane 
or really convinced of his client’s innocence ; for on no other theory can we 
explain the persistency with which he perseveres in a course which can only 
ruin him, without in the least helping the impostor whom he defended with so 
much pluck and so little discretion. The Benchers of Gray’s Inn have, on 
default, adjudged him to be the editor of the Englishman, and have expelled him 
from their society. His expulsion from the bar must certainly follow, unless he 
abandons his present line of conduct. We cannot help feeling more sympathy 
with him than perhaps he deserves ; for he and his client certainly experienced 
treatment at the hands of the Chief Justice and his associates which, how- 
ever richly deserved, was certainly unbecoming the bench, and we are tempted 
to say outrageous. Had the Chief Justice punished him for contempt of 
court, or refused to allow him to proceed with his case, we should have con- 
sidered it well done ; but the counsel's behavior should not, with the bench 
at least, weigh against the client. Dr. Kenealy evidently feels that he has 
been greatly wronged, and, smarting under it, has lost his discretion, as well 
as his case. 


Misnomer. — Kinnersley v. Knott, 7 C. B. 980, 18 L. J. C. P. 281, has 
long been quoted as a solemn adjudication on questions of misnomers in 
pleadings ; but now that the ancient strictness in pleading, even at common 
law, is no longer insisted upon, the most valuable portion of that case must be 
regarded to be that portion of it which does not appear in the reports, but 
which has been furnished us through the courtesy of Professor Ordronaux, 
State Commissioner in Lunacy. 

In this case the plaintiff, as indorser of a bill of exchange of £65 10s., 
brought an action against the defendant, as the acceptor, and declared against 
him by the name of ‘* John M. Knott,’’ being that by which he had signed 
the note, but without stating in the declaration that the defendants had so 
signed it. To this declaration the defendant demurred specially, and assigned 
as the ground of his demurier that the declaration had not properly set forth 
his Christian name, nor assigned any reason, under the statute Jd and 4th 
Wm. IV., c. 42, for not doing so. 

Mr. Sergeant Talfourd, on behalf of the defendant, said their lordships 
were often told that a case rested on a word, but here it rested on a letter 
only. It was his duty to contend, both upon principle and precedent, that 
this was a good ground of demurrer. The court had decided that the letter 
‘*T,’’ being a vowel, and capable of pronunciation, might be taken to be a 
Christian name ; but they had at the same time intimated that such would not 
be the case with a consonant, which, as it could not be sounded alone, would 
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be deemed to be not a name, but an initial letter only. Now, in this case, 
“M’’ was plainly an initial letter, for it could not be pronounced by itself. 
Standing by itself, therefore, it meant nothing. He was sure a very eminent 
authoress (Miss Edgeworth), whose loss they had recently to lament, was of 
opinion that all the letters of the alphabet, by the mode in which they were 
explained, were rendered little more (to use judicial language) than a ‘+ mock- 
ery, a delusion, and a snare,’’ — that A, B, C, D, &c., meant A. B. C, D, &e., 
and nothing more ; but even if it would avail him, he feared his friend could 
not rely upon such authority. , 

The Lord Chief-Justice. You say the ‘*‘ M’’ means nothing, then let it 
mean nothing. Would a scratch be demurrable? 

Mr. Sergeant Talfourd. I say that ‘ M,’’ by itself, cannot be pronounced, 
and means nothing; but here it does mean something, which something 
ought to have been stated or explained under the statute. Suppose a person 
of the name of John Robbins, the court would surely hold a declaration bad 
which described him by the word John and figure of the red-breast’ In 
like manner the court would hold this declaration bad, because it either put a 
sign for one of the defendant’s names, or described it by the initial letter. A 
consonant by itself was a mere sound, without meaning. The letter H, in- 
deed, by the custom of London and some other places, was no sound at all 
[laughter], though elsewhere it often protruded itself on all occasions. [Re- 
newed laughter. ] 

Mr. Justice Maule. Thad a policeman before me as a witness the other day, 
who told me he belonged to the ** hen’’ division, and it was not until at some 
farther stage in the cause that I discovered it was not a division designated 
by the nae of a bird, but by ‘* N,’’ the alphabetical letter. [Great laughter. ] 

Mr. Sergeant Talfourd. Then having, I hope, convinced the court that 
“M,”’ by itself, cannot be a name, and means nothing, I submit it must be 
understood as an initial, and therefore that it ought to have been so stated. 

Mr. Justice Maule. Pleadings are in writing ; therefore the law presumes 
that the court can read and know its letters. Vowels may be names ; and in 
Sully’s Memoirs a Monsieur D’O. is spoken of ; but consonants canvot be 
names alone, as they require, in pronunciation, the aid of vowels. 

Mr. F. Robinson, on behalf of the plaintiff, said he did not deny the right 
of every Englishman to be called by every name given him at his baptism ; 
but he submitted that, before he claimed to be privileged on that account. he 
must show that his privilege has been invaded. Here it was assumed through- 
out that the ‘* M’’ in the name ‘* John M. Knott ’’ was an initial letter: but 
he believed there were instances in which persons had been christened in this 
remarkable way in this country. He was told there was lately a bank director 
who was christened ** Edmund R. Robinson ;"’ but, were it otherwise in this 
country, did it follow that in no other country Jew, Turk, or heathen might 
not use such names? If, however, it were an initial letter, why did not his 
friend apply to have the right name substituted? If it were a misdeseription, 
it was pleadable in abatement. Such a name might originate from an error 
of the clergyman at the cliristening. 

The Lord Chief Justice. Yn the upper circles of society it is customary to 
hand in the name in writing, which prevents mistake. 
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Mr. Justice Maule. The practice of the circles with which I am conversant 
was, and I believe is, to give the name verbally. There was, however, a 
gentleman, the sheriff of one of the counties I went through on circuit, Mr. 
John Wanley Sawbridge Erle Drax, whose name was probably handed in. 
[ Laughter. } 

Mr. Robinson. There are as many Scotch and French names, such as 
M’ Donald, M’Taggart, D’Hareourt, D’ Horsey : how are such names to be set 
out in the pleadings? Suppose, again, a man’s name were the name of a river, 
as X? 5 

Mr. Justice Maule. But that is not spelt so : it is idemper idem, X for ex. 
Beer, I believe, is sometimes called X, but not water. [Laughter.] 

Mr. Robinson. There are some of our names which are precisely those of 
letters, as Gee, Jay, Kay, &e. 

Mr. Justice Maule. But here it is not sonans, only consonans, and they can- 
not be sounded without other letters. 

Mr. Robinson. Their lordships should remember the existence of a publi- 
cation called the Fonefic Nuz, and unless they meant to give a ‘ heavy blow 
and great discouragement ’”’ to that rising science, he hoped they would not 
decide against his client. [Laughter.] But he had seriously to submit that, 
by demurring to this declaration, the defendant admitted, according to legal 
principles, that his name was that which was stated in the declaration. 

Mr. Justice Creswell referred to and distinguished this case from the case 
of Roberts vy. Moon, in 5 Term Reports, where a plea in abatement of misno- 
mer, beginning ‘‘ and the said Richard, sued by the name of Robert,’* was 
held bad. 

Mr. Justice Maule suggested that, as £65 10s. depended upon the question, 
it would be better for the plaintiff to amend. 

Mr. Robinson declined to do so, and contended no case could be cited 
directly in support of the demurrer, and, therefore, that the court should decide 
in favor of the plaintiff. 

Mr. Sergeant Talfourd having briefly replied, — 

The Lord Chief Justice. The various stages in the argument in this case 
have been already discussed and decided. The courts have decided that they 
will not assume that a consonant letter expresses a name, but they will assume 
it expresses an initial only ; and they further decided that the insertion of an 
initial letter instead of a name is a ground of demurrer, and is not merely 
irregularity. In the case of Nash v. Collier, this court decided that a demur- 
rer to the declaration which describes the defendant’s name as William Henry 
W. Coliier was not frivolous, and gave a strong intimation, which the plaintiff 
had the good sense to attend to, that he ought to amend his declaration. 
That decision was acted upon by the Court of Exchequer in the subsequent 
ease of Miller v. Hayes ; and, as it appears to me the case is precisely similar 
to the present, I think we must decide in favor of the demurrer. 

The other judges concurring, — 

Judgment for the defendant. — Albany Law Journal. 


Verpict. — The celebrated verdict of ‘* not guilty, but don’t do it again,” 
has been rivalled, if not surpassed, by the finding of a jury the other day at 
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the Nottingham assizes. The case was an indictment for obtaining money 
under false pretences, the prisoner, William Cowlenshaw, being charged with 
falsely pretending that he was a certified schoolmaster. It was proved that 
he had answered in person an advertisement for a certified schoo]master for 
certain schools at Bingham ; that he had stated his name to be Woodward, and 
said that he had been trained at Saltley, and had passed ninety-six scholars. 

In order to have done this, he must have been a certified schoolmaster. He 
subsequently sent a copy of testimonials, which turned out to be false. 
He was then engaged as a schoolmaster until March, was paid sums of money 
amounting to about £24, and entered into an agreement for a permanent 
schoolmastership at £60 per annum, with half the government grant and a 
house and garden. After communication with the education department, it 
turned out that the name of Samuel Woodward, assumed by the prisoner, was 
that of a schoolmaster since dead, under whom he had served as an assistant. 
The case having been summed up to them, the jury, after consideration, said, 
“We find he has done wrong, but we recommend him to mercy.”’ The judge 
wished to know whether they found the prisoner guilty or not guilty : and the 
jury were understood to say that they found him * not guilty, but recom- 
mended him to mercy.”’ 

This verdict was, it appears, received with ‘‘ some laughter ;*’ and his lord- 
ship having explained to the jury that a recommendation to mercy was an 
unnecessary appendage to an acquittal, they retired from the court to consider 
this explanation. In an incredibly short time they had inastered it, and re- 
turned into court with a verdict of not guilty. — Pall Mall Gazette. 


ProressionaAL Duty. — The manner in which the English courts keep the 
members of their bar in the straight and narrow path is aptly illustrated by 
what befell a solicitor the other day, as it is related bya leading English jour- 
nal. If our own courts would be as strict in watching the members of their 
bar, the standard of the profession in this country would be greatly raised. 
‘“A motion was made before the Master of the Rolls to strike Mr. Greenhill 
off the rolls, on the ground that he had made alterations in an affidavit after 
it had been sworn. Mr. Greenhill’s counsel admitted that he had done wrong, 
but as it was not done from any corrupt motive, but through excessive zeal for 
his client, it was hoped the court would not inflict a severe punishment. The 
Master of the Rolls said Mr. Greenhill was a solicitor of twenty years’ stand- 
ing, and therefore what he had done could not be attributed to want of expe- 
rience. Although it was a case of excess of zeal, it could not be passed over. 
The court could not help feeling that Mr. Greenhill had no corrupt motive in 
making the alteration, but it was made in support of the affirmative of th- 
main issue raised between his client and another party. That was a serious 
matter ; and although he (the Master of the Rolls) did not intend to strike Mr. 
Greenhill off the roll, yet, for the purpose of marking clearly his disapproval 
of Mr. Greenhill’s conduct, he would order that he should be suspended from 
practising as a solicitor for six months, and that he should pay the costs of this 
motion.” 
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FRANCE. 


Evipence. — Conrrssion. — In the year 1869, one Adéle Bernard ap- 
peared before the Imperial Court of Nancy on an appeal lodged by the public 
prosecutor in her interest, alleging a false conviction in the court below. It 
appeared that on her former trial the prosecution charged her with having 
killed a child to which she had recently given birth, by throwing it into a pig. 
sty, where it had been devoured. This charge was corroborated by her own 
confession in open court. A midwife and surgeon also testified to having 
found on her traces of recent delivery. On this evidence she was sentenced 
to six months’ imprisonment for concealment of the birth of an infant, not 
proved to have been born alive. She went to prison, and was shortly delivered 
of a perfectly healthy child. Before the appellate court she stated that she 
had been led to make a false confession in the hope of avoiding a severer 
punishment, since her mother had told her that, if she denied the crime, she 
would be sentenced to many years’ imprisonment, with hard labor. The court 
rejected the hypothesis of superfetation, and held that she had been intimi- 
dated into miking a false confession. 

The verdict was reversed. 


Bankruptcy. — Traper. — CLaquer. — A curious case was recently be- 
fore the Court of Appeal at Paris. The question arose whether a chef de 
clauque was a trader, so as to be liable to the bankruptcy law. It appeared 
that M. Goudchon was a contractor for dramatic success, and was attached in 
that capacity to several theatres. It was his duty to form, instruct, and direct 
a band of men, who every night insured vigorous applause for the actors and 
the plays. Having been adjudicated bankrupt, in his absence, by the Tri- 
bunal of Commerce, he now applied tothe court to annul the adjudication, on 
the ground that he was not a trader. His counsel entered into a learned dis- 
cussion of the origin of the claque and its history in ancient and modern 
times. He contended that the chef could not in any proper sense be con- 
sidered a trader. His payment from the managers of the theatres was only 
in free admissions, which he sold at a low rate to the claquers. His gains 
consisted chiefly of gratuities from actors and actresses, who desired specially 
rapturous applause. Under these circumstances, it was contended, he was an 
artist, and not a trader. The court, however, declined to take this view, and 
confirmed the order of the Tribunal of Commerce. — Law Zines. 
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